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Item 1.01 Entry Into A Material Definitive Agreement

On February 16, 2011,  Landec Corporation, a Delaware corporation (the “Company”), announced that its wholly-owned subsidiary Apio, Inc., a Delaware
corporation (“Apio), entered into a share  purchase agreement (the “Purchase Agreement”)  by and between  Apio and Windset Holdings 2010 Ltd., a
Canadian corporation  (“Windset”). Pursuant to the Purchase Agreement, on February 15, 2011, Apio purchased $15 million of senior preferred shares and
$201 of common shares issued by Windset (the “Purchased Shares”).  The Purchased Shares represent an approximately 20% ownership interest in Windset
and the senior preferred  shares yield a dividend of 7.5% annually.   During the period of its minority interest ownership in Windset, Apio will recognize
quarterly approximately  20% of the change in the fair value of Windset which will include the impact of Apio’s share of Windset’s net income or loss for the
quarter.  The Purchase Agreement includes a put and call option, which can be activated on the sixth anniversary of the Purchase Agreement whereby Apio
can exercise the put to sell its shares to Windset, or Windset can exercise the call to purchase the shares from Apio, in either case, at a price equal to 20% of
the then fair market value of Windset plus the purchase price of the Purchased Shares.
 
Windset is a privately held produce company headquartered in Vancouver, Canada.  Under an existing license agreement announced on July 13, 2010,
Windset was granted an exclusive license to utilize Apio’s BreatheWay® packaging technology for use with cucumbers, tomatoes and peppers.  Windset
intends to use the proceeds from the sale of the Purchased Shares together with proceeds raised by Windset from bank financings to fund a project which will
include the construction of greenhouses and the purchase of certain real estate that is currently indirectly owned by Nick Tompkins, a member of the
Company’s Board of Directors.
 
The foregoing description of the Purchase Agreement does not purport to be complete and is subject to, and qualified in its entirety by, reference to the
Purchase Agreement, a copy of which is attached hereto as Exhibit 10.1 and the terms of which are incorporated herein by reference.
 
The full text of the press release, dated February 16, 2011,  announcing the completion of the purchase of the Purchased Shares, is attached as Exhibit 99.1 to
this Current Report on Form 8-K and is incorporated by reference herein.

Item 9.01. Financial Statements and Exhibits
 
(d)  Exhibits.
   
Exhibit No.  Description
   
10.1  Share Purchase Agreement, dated February 15, 2011, by and between Apio, Inc. and Windset Holdings 2010 Ltd.
   
99.1   Press Release of Landec Corporation, dated February 16, 2011
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Exhibit 10.1
 

SHARE PURCHASE AGREEMENT
 

This Share Purchase Agreement (this “Agreement”), dated as of February 15, 2011, is entered into between Windset Holdings 2010 Ltd., a Canada
corporation (the “Corporation”) and Apio, Inc., a Delaware corporation and a wholly-owned subsidiary of Landec Corporation, a Delaware corporation (the
“Investor,” and together with the Corporation, the “Parties” or each, a “Party”).
 

RECITALS:
 

WHEREAS, the Corporation has authorized 150,000 Senior Preferred shares (the “Senior Preferred Shares”), 186,320 Junior Preferred shares (the
“Junior Preferred Shares”), and 1,000 Common shares (the “Common Shares”) of the Corporation; and
 

WHEREAS, the Corporation wishes to sell to the Investor, and the Investor wishes to purchase from the Corporation, all of the Senior Preferred
Shares and 201 Common Shares (collectively, the “Purchased Shares”), subject to the terms and conditions set forth herein.
 

NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter set forth and for other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged, the Parties hereto agree as follows:
 

ARTICLE I          DEFINITIONS

 
The following terms have the meanings specified or referred to in this Article I:

 
“Acre” means a unit of land area measuring 43,560 square feet.

 
“Action” means any claim, action, cause of action, demand, lawsuit, arbitration, inquiry, audit, notice of violation, proceeding, litigation, citation,

summons, subpoena or investigation of any nature, civil, criminal, administrative, regulatory or otherwise, whether at law or in equity.
 

“Affiliate” of any particular Person means any other Person controlling, controlled by or under common control with such particular Person, where
“control” means the possession, directly or indirectly, of the power to direct the management and policies of a Person whether through the ownership of
voting securities, contract or otherwise, or any Associate thereof; provided that each member of the Newell Family Group, each member of the Windset
Group, Renewable Fibre Corp., Braeside Breeders Ltd., Sylviaville Enterprises Ltd., Windset Labour Management Inc., Dr. John P. Newell Medical Services
Ltd. and Station Square Medical Clinic Ltd. shall be deemed “Affiliates” of the Corporation.
 

“Affiliate Employment Agreements” means the executive employment agreements by and between GGFI and each of Dr. John P. Newell, John
Newell, Steven Newell, Sylvia Newell and Anthony Martin, each dated January 1, 2010.

 
 



 
 

“Associate” where used to indicate a relationship with any Person, means:
 
 (i) any Person of which such Person owns, directly or indirectly, voting securities carrying more than 10% of the voting rights

attached to all voting securities of the corporation for the time being outstanding;
 
 (ii) any partner of that Person;
 
 (iii) any trust or estate in which such Person has a substantial beneficial interest or as to which such Person serves as a trustee or in a

similar capacity;
 
 (iv) any relative of that Person who resides in the same home as such Person;
 
 (v) any Person who resides in the same home as that Person and to whom that Person is married or with whom that Person is living in

a conjugal relationship outside marriage; or
 
 (vi) any relative of a Person mentioned in clause (v) who has the same home as that Person.
 

“Agreement” has the meaning set forth in the preamble.
 

“Audited Financial Statements” has the meaning set forth in Section 3.05.
 

“Balance Sheet” has the meaning set forth in Section 3.05.
 

“Balance Sheet Date” has the meaning set forth in Section 3.05.
 

 “Business Day” means any day of the year, other than a Saturday, Sunday or any day on which major banks are closed for business in Vancouver,
British Columbia and San Francisco, California.
 

“Business” means the business of the Windset Group as conducted on the date hereof and as proposed to be conducted, including the operation of
greenhouses, and the marketing, distribution and sale of fruits and vegetables, in Canada and the United States.
 

“Canadian Credit Agreements” means the Credit Agreement dated December 20, 2010 between GGFI and HSBC and the Credit Agreement dated
December 21, 2010 between GGFI and FCC (as the same may be amended from time to time).
 

“Closing” has the meaning set forth in Section 2.04.
 

“Closing Date” has the meaning set forth in Section 2.04.
 

“Code” means the Internal Revenue Code of 1986, as amended.

 
 



 
 

“Constating Documents” means the certificate of incorporation, amalgamation, continuance or other formation and the by-laws, articles,
memorandum or other organizational documents of a Person, as applicable.
 

 “Contractor” means any person, including an advisor but not an Employee, who is engaged by any member of the Windset Group or any Related
Party to render services (other than capital-raising services) for the Business and is compensated for such services.
 

“Contracts” means all contracts, leases, deeds, mortgages, licenses, instruments, notes, commitments, undertakings, indentures, joint ventures and
all other agreements, commitments and legally binding arrangements, whether written or oral.
 

“Corporation” has the meaning set forth in the preamble.
 

“Disclosure Schedules” means the Disclosure Schedules delivered by the Corporation and the Investor concurrently with the execution and delivery
of this Agreement.
 

“Dollars” or “US$”  means the lawful currency of the United States.
 

“Employees” means those Persons employed immediately prior to the Closing by any member of the Windset Group.
 

“Encumbrance” means any charge, claim, community property interest, pledge, condition, equitable interest, lien (statutory or other), option,
security interest, mortgage, easement, encroachment, right of way, right of first refusal, or restriction of any kind, including any restriction on use, voting,
transfer, receipt of income or exercise of any other attribute of ownership.
 

“Environmental Claim” means any Action, Governmental Order, lien, fine, penalty, or, as to each, any settlement or judgment arising therefrom, by
or from any Person alleging liability of whatever kind or nature (including liability or responsibility for the costs of enforcement proceedings, investigations,
cleanup, governmental response, removal or remediation, natural resources damages, property damages, personal injuries, medical monitoring, penalties,
contribution, indemnification and injunctive relief) arising out of, based on or resulting from: (a) the presence, Release of, or exposure to, any Hazardous
Materials; or (b) any actual or alleged non-compliance with any Environmental Law or term or condition of any Environmental Permit.
 

“Environmental Notice” means any written directive, notice of violation or infraction, or notice respecting any Environmental Claim relating to
actual or alleged non-compliance with any Environmental Law or any term or condition of any Environmental Permit.
 

“Environmental Permit” means any Permit, letter, clearance, consent, waiver, closure, exemption, decision or other action required under or issued,
granted, given, authorized by or made pursuant to Environmental Law.

 
 



 
 

“FCC” means Farm Credit Canada.
 

“FCC Side Letter” has the meaning set forth in Section 6.01(c).
 

 “Financial Statements” has the meaning set forth in Section 3.05.
 

“GAAP” means those accounting principles which are recognized as being generally accepted in Canada from time to time as set forth in the
Handbook published by The Canadian Institute of Chartered Accountants (as revised from time to time).
 

“GGFI” means Greenhouse Grown Foods, Inc.
 

“Governmental Authority” means any federal, state, local or foreign government or political subdivision thereof, or any agency or instrumentality
of such government or political subdivision, or any self-regulated organization or other non-governmental regulatory authority or quasi-governmental
authority (to the extent that the rules, regulations or orders of such organization or authority have the force of Law), or any arbitrator, court or tribunal of
competent jurisdiction.
 

“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation, determination or award entered by or with any
Governmental Authority.
 

“Hazardous Materials” means: (a) any material, substance, chemical, waste, product, derivative, compound, mixture, solid, liquid, mineral or gas,
in each case, whether naturally occurring or manmade, that is hazardous, acutely hazardous, toxic, or words of similar import or regulatory effect under
Environmental Laws; and (b) any petroleum or petroleum-derived products, radon, radioactive materials or wastes, asbestos in any form, lead or lead-
containing materials, urea formaldehyde foam insulation, and polychlorinated biphenyls.
 

“HSBC” means HSBC Bank Canada.
 

“Insurance Policies” has the meaning set forth in Section 3.17.
 

“Intellectual Property” means all patents, patent rights, trademarks, trademark rights, trade names, trade name rights, service marks, copyrights,
and any applications for any of the foregoing, maskworks, net lists, schematics, industrial models, inventions, technology, know-how, trade secrets, inventory,
ideas, algorithms, processes, computer software programs or applications (in both source code and object code form), and tangible or intangible proprietary
information or material that are used in the Business of the Corporation.
 

“Interim Balance Sheet” has the meaning set forth in Section 3.05.
 

“Interim Balance Sheet Date” has the meaning set forth in Section 3.05.
 

“Interim Financial Statements” has the meaning set forth in Section 3.05.

 
 



 
 
“Investor” has the meaning set forth in the preamble.

 
 “Knowledge” or any other similar knowledge qualification, means the actual or constructive knowledge of any director or officer of the

Corporation, after due inquiry, and shall include Dr. John P. Newell, Sylvia Helen Newell, Steven Newell, John Newell and Anthony Martin.
 

“Law” means any statute, law, ordinance, regulation, rule, code, order, constitution, treaty, common law, judgment, decree, other requirement or rule
of law of any Governmental Authority.
 

“Liabilities” has the meaning set forth in Section 3.08.
 

“Losses” means losses (including any that arise from the failure of the Corporation or any member of the Windset Group to satisfy any obligation to
the Investor pursuant to the Transaction Documents), damages, Liabilities (including any tax Liabilities resulting from indemnification payments),
deficiencies, Actions, judgments, interest, awards, penalties, fines, costs or expenses of whatever kind, including reasonable legal, Tax, accounting and other
expenses, and the cost of enforcing any right to indemnification hereunder and the cost of pursuing any insurance providers; provided, however, that “Losses”
shall not include punitive damages, except in the case of fraud, wilful breach or intentional misrepresentation or to the extent actually awarded to a
Governmental Authority or other third party.
 

“Material Adverse Effect” means any event, occurrence, fact, condition or change that is, or could reasonably be expected to become, individually
or in the aggregate, materially adverse to (a) the business, results of operations, prospects, condition (financial or otherwise) or assets of the Windset Group,
individually or in the aggregate, or (b) the ability of the Windset Group, individually or in the aggregate, to consummate the transactions contemplated hereby
on a timely basis.
 

“Material Contracts” has the meaning set forth in Section 3.10(a).
 

“MOU” means the memorandum of understanding dated October 8, 2009, by and between Landec and Windset California.
 

“Newell Family Group” means Dr. John P. Newell, Sylvia Helen Newell, John Newell, Steven Newell, Newell Capital Corporation, Newell Family
Trust, Braeside Breeders Ltd., Windset Trust, Windset North Trust, Dr. John P. Newell Medical Services Ltd. and Station Square Medical Clinic Inc.
 

“Option Agreement” means the Agreement and Option to Purchase Real Property, dated July 2, 2009, by and between NKT O’Donnell, LLC and
Windset California.
 

“Party” has the meaning set forth in the preamble.

 
 



 
 

“Permits” means all permits, licenses, franchises, approvals, authorizations, registrations, certificates, variances and similar rights obtained, or
required to be obtained, from Governmental Authorities.
 

“Permitted Encumbrances” has the meaning set forth in Section 3.12(a).
 

“Person” means an individual, corporation, partnership, joint venture, limited liability company, Governmental Authority, unincorporated
organization, trust, association or other entity.
 

“Plans” means all plans, arrangements, agreements, programs, policies or practices (whether written or oral, formal or informal, funded or unfunded,
insured or self-insured, registered or unregistered) to which any member of the Windset Group is a party or by which any member of the Windset Group is
bound or under which any member of the Windset Group has any liability or contingent liability or which has any application to any member of the Windset
Group’s Employees (including directors, officers, retired Employees, Employees on leave, former Employees, individuals working on contract with any
member of the Windset Group or other individuals providing services to any member of the Windset Group of a kind normally provided by Employees) or
their dependants or beneficiaries and consisting of or relating to, as the case may be, any one or more of the following:
 
 (i) retirement savings or pensions, including any defined benefit pension plan, defined contribution pension plan, group registered retirement savings plan, or
supplemental pension or retirement plan;
 
(ii) any bonus, incentive pay or compensation, performance compensation, deferred compensation, profit sharing or deferred profit sharing, share purchase,
stock option, stock appreciation, stock purchase, phantom stock, vacation or vacation pay, sick pay, severance or termination pay, employee loans or
separation from service benefits, or other type of plan or arrangement providing for compensation or benefits additional to base pay or salary; and
 
(iii) disability or wage continuation benefits during periods of absence from work (including short-term disability, long-term disability and worker’s
compensation benefits) or any other benefit, including supplemental unemployment, hospitalization, health, medical/dental, disability, life insurance, death or
survivor benefits, employment insurance, vacation pay, severance or termination pay, and fringe benefits;
 

excluding all statutory plans with which any member of the Windset Group is required to comply (including the Canada Pension Plan and plans
administered pursuant to applicable provincial health tax, workers compensation and unemployment insurance legislation).
 

“Plan Documents” means texts and all amendments to all Plans, trust and funding agreements and amendments, pension Contracts, applicable
insurance Contracts, actuarial valuations, financial statements, all material internal memoranda concerning the Plans, annual information returns, relevant
employee, former employee and pensioner data, all booklets, summaries, manuals and written communications of a general nature distributed or made
available to any Employees or former Employees and correspondence with any Governmental Authorities in respect of Plans.

 
 



 
 
“Purchase Price” has the meaning set forth in Section 2.02.

 
“Purchased Shares” has the meaning set forth in the recitals.

 
“Real Property” means the real property owned, leased or subleased by the Corporation, together with all buildings, structures and facilities located

thereon.
 

“Related Party” means (i) each member of the Newell Family Group, (ii) each director and executive officer of each member of the Windset Group,
and (iii) the Associates and Affiliates, as applicable, of each of the foregoing Persons; provided that each member of the Newell Family Group, each member
of the Windset Group, Renewable Fibre Corp., Braeside Breeders Ltd., Sylviaville Enterprises Ltd., Windset Labour Management Ltd., Dr. John P. Newell
Medical Services Ltd. and Station Square Medical Clinic Ltd. shall each be deemed “Related Party” of the Windset Group.
 

“Related Party Agreement” has the meaning given in Section 3.11.
 

“Release” means any actual or threatened release, spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching,
dumping, abandonment, disposing or allowing to escape or migrate into or through the environment (including, without limitation, ambient air (indoor or
outdoor), surface water, groundwater, land surface or subsurface strata or within any building, structure, facility or fixture).
 

“Representative” means, with respect to any Person, any and all directors, officers, Employees, Contractors, consultants, financial advisors, counsel,
accountants and other agents of such Person.
 

“Restricted Business” means the growing of hydroponic lettuce.
 

“Restricted Period” has the meaning set forth in Section 5.03(a).
 

“RNA Facility” means the US$45,000,000 credit facility made available to Windset California pursuant to the terms of a credit agreement dated
February 15, 2011 by and among Windset California, as borrower, Rabobank, N.A., as lender, and Rabobank, N.A. as collateral agent.
 

“Senior Preferred Shares” has the meaning set forth in the recitals.
 

“Share Certificates” has the meaning set forth in Section 2.03(b).
 

“Shareholders’ Agreement” has the meaning set forth in Section 6.02(m).

 
 



 
 

“Shares” means the Common Shares, Junior Preferred Shares and Senior Preferred Shares, or any of them, as the context may require.
 

 “Subsidiary” means, with respect to any Person, any corporation, limited liability company, partnership, association or other business entity of
which (i) if a corporation, a majority of the total voting power of shares entitled (without regard to the occurrence of any contingency) to vote in the election
of directors, managers or trustees thereof is at the time owned or controlled, directly or indirectly, by that Person or one or more of the other Subsidiaries of
that Person or a combination thereof, or (ii) if a limited liability company, partnership, association or other business entity, a majority of the limited liability
company, partnership or other similar ownership interest thereof is at the time owned or controlled, directly or indirectly, by any Person or one or more
Subsidiaries of that Person or a combination thereof, and for purposes hereof, a Person or Persons shall be deemed to have a majority ownership interest in a
limited liability company, partnership, association or other business entity if such Person or Persons shall be allocated a majority of limited liability company,
partnership, association or other business entity gains or losses or shall be or control the manager, general partner, trustee, or Persons with similar authority of
such limited liability company, partnership, association or other business entity.
 

“Tax Act” means the Income Tax Act (Canada).
 

“Taxes” means all federal, state, local, foreign and other income, gross receipts, sales, use, production, ad valorem, transfer, franchise, registration,
profits, license, lease, service, service use, withholding, payroll, employment, unemployment, estimated, excise, severance, environmental, stamp, occupation,
premium, property (real or personal), real property gains, windfall profits, customs, duties or other taxes, fees, assessments or charges of any kind whatsoever,
together with any interest, additions or penalties with respect thereto and any interest in respect of such additions or penalties.
 

“Tax Authority” means, with respect to any Tax, the Governmental Authority that imposes such Tax, and the agency (if any) charged with the
collection of such Tax for such Governmental Authority.
 

 “Tax Sharing Arrangement” means any written or unwritten agreement or arrangement for the allocation or payment of Tax liabilities or payment
for tax benefits.
 

“Tax Return” means any return, declaration, report, claim for refund, information return or statement or other document relating to Taxes, including
any schedule or attachment thereto, and including any amendment thereof.
 

“Territory” means Canada, the United States and Mexico.
 

“Transaction Documents” means this Agreement, the Shareholders’ Agreement and Schedule “A” to the Articles of the Corporation.

 
 



 
 

“U.S. Facility” means the Phase I and Phase II greenhouse, the 221 Acres on which the Phase I and Phase II greenhouse will be located and the
associated water treatment plant, heating and cooling plant, packing plant, distribution facility, and administration facility proposed to be built in the City of
Santa Maria, California in connection with the Business.
 

“WARN Act” means the federal Worker Adjustment and Retraining Notification Act of 1988, and similar state, local and foreign laws related to
plant closings, relocations, mass layoffs and employment losses.
 

“Windset California” means Windset Farms (California), Inc.
 

“Windset Group” means the Corporation and each of its Subsidiaries or their predecessors, as the case may be and as the context may require; and
“member of the Windset Group” means any one of them.
 

ARTICLE II     PURCHASE AND SALE

 
Section 2.01   Purchase and Sale.  Subject to the terms and conditions set forth herein, at the Closing, the Corporation shall sell to the Investor, and

the Investor shall purchase from the Corporation, the Purchased Shares, which, after the purchase, will constitute (x) 100% of the outstanding Senior
Preferred Shares of the Corporation, and (y) 20.1% of the outstanding Common Shares of the Corporation, free and clear of all Encumbrances.
 

Section 2.02   Purchase Price.  The aggregate purchase price for the Purchased Shares shall be US$15,000,201 (the “Purchase Price”).  The
purchase price for the Senior Preferred Shares shall be US$15,000,000 and the purchase price for the Common Shares shall be US$201.
 

Section 2.03   Transactions to be Effected at the Closing.
 

(a)          At the Closing, the Investor shall deliver to the Corporation:
 

(i)           the Purchase Price by wire transfer of immediately available funds to an account of the Corporation, such account to be designated
in writing by the Corporation to the Investor; and
 

(ii)           the Transaction Documents and all other agreements, documents, instruments or certificates required to be delivered by the
Investor at or prior to the Closing pursuant to Section 6.03 of this Agreement.
 

(b)          At the Closing, the Corporation shall deliver to the Investor:
 

(i)           a share certificate evidencing the Senior Preferred Shares and a share certificate evidencing the Common Shares purchased by the
Investor (collectively, the “Share Certificates”); and
 

(ii)           the Transaction Documents and all other agreements, documents, instruments or certificates required to be delivered by the
Corporation at or prior to the Closing pursuant to Section 6.02 of this Agreement.

 
 



 
 

Section 2.04   Closing.  Subject to the terms and conditions of this Agreement, the purchase and sale of the Purchased Shares contemplated hereby
shall take place at a closing (the “Closing”) to be held at 10:00 a.m., California time on February 15, 2011, at the offices of Orrick, Herrington & Sutcliffe
LLP, 405 Howard St., San Francisco, California 94105, or at such other time or on such other date or at such other place as the Corporation and the Investor
may mutually agree upon in writing (the day on which the Closing takes place being the “Closing Date”).
 

Section 2.05   Use of Funds.  The Corporation covenants to use all of the Purchase Price (excluding any costs and expenses associated with the
consummation of this Agreement) to fund a portion of an equity infusion to be made by the Corporation into Windset Holdings Ltd., who in turn will make a
corresponding equity infusion into Windset Holdings USA Inc., who in turn will make a corresponding equity infusion into Windset California to enable
Windset California to arrange construction financing and term financing as required under the RNA Facility to purchase 221 Acres and build and operate an
approximately 64-Acre greenhouse in Santa Maria, California.
 

ARTICLE III   REPRESENTATIONS AND WARRANTIES OF EACH MEMBER OF THE WINDSET GROUP

 
Except as set forth in the correspondingly numbered Section of the Disclosure Schedules, each member of the Windset Group represents and

warrants to the Investor, severally and not jointly, that the statements contained in this Article III are true and correct as of the date hereof.
 

Section 3.01   Organization, Authority and Qualification of each member of the Windset Group.  Each member of the Windset Group is a duly
organized, validly existing and in good standing and has full corporate power and authority to own, operate or lease the properties and assets now owned,
operated or leased by it and to carry on its business as it has been and is currently conducted.  Schedule 3.01 of the Disclosure Schedules sets forth each
jurisdiction in which each member of the Windset Group is licensed or qualified to do business, and each member of the Windset Group is duly licensed or
qualified to do business and is in good standing in each jurisdiction in which the properties owned or leased by it or the operation of its business as currently
conducted makes such licensing or qualification necessary except for any jurisdiction(s) in which the failure to so qualify would not have a Material Adverse
Effect. All corporate actions taken by each member of the Windset Group in connection with this Agreement and the other Transaction Documents will be
duly authorized on or prior to the Closing.  None of such actions will result in any violation of, be in conflict with, or constitute a default, in any material
respect, under any of its organizational documents or any law, statute, regulation, ordinance, contract, agreement, instrument, judgment, decree or order to
which each member of the Windset Group is a party or by which each member of the Windset Group or its assets may be bound.

 
 



 

Section 3.02   Capitalization.
 

(a)           Immediately prior to the sale of the Purchased Shares to the Investor, the authorized capital stock of the Corporation consists of 1,000
Common Shares, 799 of which are issued and outstanding, 186,320 Junior Preferred Shares, all of which are issued and outstanding, and 150,000 Senior
Preferred Shares, none of which are issued and outstanding. Schedule 3.02(a) sets forth the Corporation’s capitalization immediately prior the sale of the
Purchased Shares, including the Shares outstanding, the names of the Persons holding the Shares and the tax residency of each of such Persons.  All of the
Shares have been duly authorized, and all of the issued and outstanding Shares and are validly issued, fully paid and non-assessable, and are free and clear of
all Encumbrances. Upon consummation of the transactions contemplated by this Agreement, the Investor shall own all of the Purchased Shares, free and clear
of all Encumbrances, and the capitalization of the Corporation shall be as set forth in Schedule 3.02(a).
 

(b)           All of the Shares have been issued in compliance with applicable Laws. None of the Shares have been issued in violation of any agreement,
arrangement or commitment to which each member of the Windset Group is a party or is subject to or in violation of any preemptive or similar rights of any
Person.
 

(c)           Other than as set forth in Schedule 3.02(c), there are no outstanding or authorized options, warrants, convertible securities or other rights,
agreements, arrangements or commitments of any character relating to the capital stock of each member of the Windset Group or obligating each member of
the Windset Group to issue or sell any shares of capital stock of, or any other interest in, each member of the Windset Group. Each member of the Windset
Group does not have outstanding or authorized any stock appreciation, phantom stock, profit participation or similar rights. Other than the Shareholders’
Agreement, there are no voting trusts, shareholder agreements, proxies or other agreements or understandings in effect with respect to the voting or transfer of
any of the Shares.
 

Section 3.03   No Subsidiaries. Except as set forth in Schedule 3.03, each member of the Windset Group does not, directly or indirectly, own or
have the right to acquire any equity interest in any corporation, limited liability company, partnership, joint venture, trust or other business
organization.  Schedule 3.03 sets forth a true and correct copy of the organization chart of the Windset Group.
 

Section 3.04   No Conflicts; Consents.  The execution, delivery and performance by the Corporation of this Agreement and the other Transaction
Documents, and the consummation of the transactions contemplated hereby and thereby, do not and will not: (a) conflict with or result in a violation or breach
of, or default under, any provision of the certificate of incorporation, by-laws or other organizational documents of each member of the Windset Group; (b)
conflict with or result in a violation or breach of any provision of any Law or Governmental Order applicable to each member of the Windset Group;
(c) require the consent, notice or other action by any Person under, conflict with, result in a violation or breach of, constitute a default or an event that, with or
without notice or lapse of time or both, would constitute a default under, result in the acceleration of or create in any party the right to accelerate, terminate,
modify or cancel any Contract to which each member of the Windset Group is a party or by which each member of the Windset Group is bound or to which
any of their respective properties and assets are subject (including any Material Contract) or any Permit affecting the properties, assets or business of each
member of the Windset Group; or (d) result in the creation or imposition of any Encumbrance other than Permitted Encumbrances on any properties or assets
of each member of the Windset Group. No consent, license, order, permit, approval, authorization, declaration of, payment to or filing with any Governmental
Authority (collectively, “Authorizations”) is required by or with respect to each member of the Windset Group in connection with the execution and delivery
of this Agreement and the other Transaction Documents and the consummation of the transactions contemplated hereby and thereby.

 
 



 
 

Section 3.05    Financial Statements.  Complete copies of the Windset Group’s audited financial statements consisting of the balance sheet of the
Windset Group as of December 31, 2009 and December 31, 2008 and the related statements of income and retained earnings, shareholders’ equity and cash
flow for the years then ended (the “Audited Financial Statements”), and unaudited financial statements consisting of the balance sheet of the Windset Group
as of September 25, 2010, and the related statements of income and retained earnings, shareholders’ equity and cash flow for the nine month period then
ended (the “Interim Financial Statements” and together with the Audited Financial Statements, the “Financial Statements”) have been made available to
the Investor. The Financial Statements have been prepared in accordance with GAAP applied on a consistent basis throughout the period involved, subject, in
the case of the Interim Financial Statements, to normal and recurring year-end adjustments (the effect of which will not be materially adverse) and the
absence of notes (that, if presented, would not differ materially from those presented in the Audited Financial Statements). The Financial Statements are based
on the books and records of the Windset Group, and fairly present the financial condition of the Windset Group as of the respective dates they were prepared
and the results of the operations of the Windset Group for the periods indicated. The balance sheet of the Windset Group as of December 31, 2009 is referred
to herein as the “Balance Sheet” and the date thereof as the “Balance Sheet Date” and the balance sheet of the Windset Group as of September 25, 2010 is
referred to herein as the “Interim Balance Sheet” and the date thereof as the “Interim Balance Sheet Date.”  Each member of the Windset Group maintains
a standard system of accounting established and administered in accordance with GAAP.
 

Section 3.06    Working Capital.  Schedule 3.06 sets forth the working capital of the Windset Group (the “Working Capital”). The Working
Capital represents an amount sufficient (taking into account funds available to the Windset Group following payment of the Purchase Price by the Investor
and the closing of the RNA Facility) to complete construction and start up of the U.S. Facility and to conduct the Windset Group’s operations in the ordinary
course of business consistent with past practice during the period beginning on the Closing Date and ending 36 months thereafter.
 

Section 3.07    Inventories.  The inventories of each member of the Windset Group (i) are in good, merchantable and usable condition, (ii) are
reflected in the Balance Sheet at the lower of cost or market in accordance with GAAP, and (iii) are of a quality and quantity usable in the ordinary course of
business.  The inventory obsolescence policies of each member of the Windset Group are appropriate for the nature of the products sold and the marketing
methods used by each member of the Windset Group, the reserve for inventory obsolescence contained in the Balance Sheet fairly reflects the amount of
obsolete inventory as of its date.

 
 



 
 

Section 3.08    Undisclosed Liabilities.  Each member of the Windset Group has no liabilities, obligations or commitments of any nature
whatsoever, asserted or unasserted, known or unknown, absolute or contingent, accrued or unaccrued, matured or unmatured or otherwise (collectively,
“Liabilities”), except (a) those which are adequately reflected or reserved against in the Balance Sheet as of the Balance Sheet Date, and (b) those which have
been incurred in the ordinary course of business consistent with past practice since the Balance Sheet Date and which are not, individually or in the aggregate,
material in amount.
 

Section 3.09    Absence of Certain Changes, Events and Conditions.  Except as provided in Schedule 3.09 of the Disclosure Schedules, since
December 31, 2009, and other than in the ordinary course of business consistent with past practice, there has not been, with respect to each member of the
Windset Group, any:
 

(a)          event, occurrence or development that has had, or could reasonably be expected to have, individually or in the aggregate, a Material
Adverse Effect;
 

(b)          other than as may be effected in connection with the consummation of the transactions contemplated by this Agreement, amendment of the
charter, by-laws or other organizational documents of each member of the Windset Group;
 

(c)          split, combination or reclassification of any shares of its capital stock;
 

(d)          issuance, sale or other disposition of any of its capital stock, or grant of any options, warrants or other rights to purchase or obtain
(including upon conversion, exchange or exercise) any of its capital stock;
 

(e)          declaration or payment of any dividends or distributions on or in respect of any of its capital stock or redemption, purchase or acquisition of
its capital stock;
 

(f)           material change in any method of accounting or accounting practice of the Windset Group, except as required by GAAP or as disclosed in
the notes to the Financial Statements;
 

(g)          material change in each member of the Windset Group’s cash management practices and its policies, practices and procedures with respect
to collection of accounts receivable, establishment of reserves for uncollectible accounts, recording of accounts receivable, inventory control, prepayment of
expenses, payment of trade accounts payable, accrual of other expenses, deferral of revenue and acceptance of customer deposits;
 

(h)          other than pursuant to the Canadian Credit Agreements and the RNA Facility, incurrence, assumption or guarantee of any indebtedness for
borrowed money except unsecured current obligations and Liabilities incurred in the ordinary course of business consistent with past practice;
 

(i)           transfer, assignment, sale or other disposition of any of the assets shown or reflected in the Balance Sheet or cancellation of any debts or
entitlements;

 
 



 
 

(j)           transfer, assignment or grant of any license or sublicense of any material rights under or with respect to any Intellectual Property;
 

(k)          material damage, destruction or loss (whether or not covered by insurance) to its property;
 

(l)           any capital investment in, or any loan to, any other Person;
 

(m)         acceleration, termination, material modification to or cancellation of any material Contract (including, but not limited to, any Material
Contract) to which each member of the Windset Group is a party or by which it is bound;
 

(n)          any material capital expenditures other than the U.S. Facility;
 

(o)          other than pursuant to the Canadian Credit Agreements, imposition of any Encumbrance upon any of the Windset Group’s properties,
capital stock or assets, tangible or intangible;
 

(p)          grant of any bonuses, whether monetary or otherwise, or any general wage or salary increases in respect of its Employees or Contractors,
other than as provided for in any written agreements or consistent with past practice, or change in the terms of employment or service for any Employee or
Contractor;
 

(q)          other than the Affiliate Employment Agreements, entry into or termination of any employment agreement or collective bargaining
agreement, written or oral, or modification of the terms of any such existing agreement;
 

(r)           any loan to, or entry into any other transaction with, any of its directors, officers, Employees, or Contractors, outside the ordinary course;
 

(s)          entry into a new line of business or abandonment or discontinuance of existing lines of Business;
 

(t)           adoption of any plan of merger, consolidation, reorganization, liquidation or dissolution or filing of a petition in bankruptcy under any
provisions of federal or state bankruptcy Law or consent to the filing of any bankruptcy petition against it under any similar Law;
 

(u)          purchase, lease or other acquisition of the right to own, use or lease any Real Property or assets for an amount in excess of US$500,000,
individually (in the case of a lease, per annum) or US$1,000,000 in the aggregate (in the case of a lease, for the entire term of the lease, not including any
option term), except for purchases of inventory or supplies in the ordinary course of business consistent with past practice;
 

(v)          acquisition by merger or consolidation with, or by purchase of a substantial portion of the assets or stock of, or by any other manner, any
business or any Person or any division thereof;
 

(w)         adoption, amendment, modification or termination of any bonus, profit sharing, incentive, severance, or other plan, Contract or commitment
for the benefit of any of its directors, officers, Employees and Contractors (or any such action taken with respect to any other benefit plan);

 
 



 
 

(x)           action by any member of the Windset Group to make, change or rescind any Tax election, amend any Tax Return or take any position on
any Tax Return, take any action, omit to take any action or enter into any other transaction that would have the effect of increasing the Tax liability; or
 

(y)           any Contract to do any of the foregoing, or any action or omission that would result in any of the foregoing.
 

Section 3.10   Material Contracts.
 

(a)          Schedule 3.10(a) of the Disclosure Schedules lists each of the following Contracts of all members of the Windset Group (such Contracts,
together with all Contracts concerning the occupancy, management or operation of any Real Property (including without limitation, brokerage contracts)
listed or otherwise disclosed in Schedule 3.12(a) of the Disclosure Schedules and all Contracts relating to Intellectual Property set forth in Schedule 3.14 of
the Disclosure Schedules, being “Material Contracts”):
 

(i)       each Contract of any member of the Windset Group involving aggregate consideration in excess of US$1,000,000 and which, in each
case, cannot be cancelled by such member of the Windset Group without penalty or without more than 90 days’ notice;
 

(ii)      all Contracts with annual payments or payables equal or greater to US$100,000 that require any member of the Windset Group to
purchase its total requirements of any product or service from a third party or that contain “take or pay” provisions;
 

(iii)     all Contracts that provide for the indemnification or guarantee by any member of the Windset Group of any Person or the assumption
of any Tax, environmental or other Liability of any Person;
 

(iv)     all Contracts that relate to the acquisition or disposition of any business, a material amount of shares or assets of any other Person or
any real property (whether by merger, sale of shares, sale of assets or otherwise);
 

(v)      all broker, distributor, dealer, manufacturer’s representative, franchise, agency, sales promotion, market research, marketing
consulting and advertising Contracts to which any member of the Windset Group is a party;
 

(vi)     except as set forth in the Affiliate Employment Agreements, all employment agreements and Contracts with Employees, Contractors
or consultants (or similar arrangements) to which any member of the Windset Group is a party and which are not cancellable without material penalty or
without more than 90 days’ notice;
 

(vii)    except for Contracts relating to trade receivables, all Contracts relating to indebtedness (including, without limitation, guarantees) of
any member of the Windset Group;
 

(viii)   all Contracts with any Governmental Authority to which any member of the Windset Group is a party;

 
 



 
 

(ix)      all Contracts that limit or purport to limit the ability of any member of the Windset Group to compete in any line of business or with
any Person or in any geographic area or during any period of time;
 

(x)       any Contracts to which any member of the Windset Group is a party that provide for any joint venture, partnership or similar
arrangement by any member of the Windset Group;
 

(xi)      all collective bargaining agreements or Contracts with any labor organization, union or association to which any member of the
Windset Group is a party;
 

(xii)     written Contracts of any member of the Windset Group with officers, directors and Affiliates of the Windset Group; and
 

(xiii)    any other Contract with annual payments or payables equal or greater to US$100,000 that is material to any member of the Windset
Group and not previously disclosed pursuant to this Section 3.10.
 

(b)          Each Material Contract is valid and binding on any member of the Windset Group in accordance with its terms and is in full force and
effect. None of the Windset Group members or any other party thereto is in breach of or default under (or is alleged to be in breach of or default under), or has
provided or received any notice of any intention to terminate, any Material Contract. No event or circumstance has occurred that, with notice or lapse of time
or both, would constitute an event of default under any Material Contract or result in a termination thereof or would cause or permit the acceleration or other
changes of any right or obligation or the loss of any benefit thereunder. Complete and correct copies of each Material Contract (including all modifications,
amendments and supplements thereto and waivers thereunder) have been made available to the Investor.
 

Section 3.11    Related Party Agreements.
 

(a)          Schedule 3.11(a) sets out, with specificity, (x) all amounts owed to or by any member of the Windset Group under Contracts as of
December 31, 2009 and December 31, 2010 with any Related Party (the “Related Party Agreements”); and (y) all amounts paid to or by any member of the
Windset Group to or by a Related Party in the previous three (3) fiscal years.
 

(b)          Except as set out in Schedule 3.11(b), no member of the Windset Group has any outstanding Indebtedness or Liability for amounts owing to
(including for cash advances or negative cash balances), or notes or accounts receivable from, or leases, Contracts or other commitments or arrangements
with or for the benefit of any Related Party.
 

(c)          Except as set out in Schedule 3.11(c), no Related Party possesses, directly or indirectly, any financial interest in, or is a director, officer or
employee of, any Person which is a client, supplier, customer, lessor, lessee or competitor or potential competitor of the Windset Group or the Business. For
the purposes of this Section 3.11(c), ownership of securities of 2% or less of any class of such securities that are listed and traded on a recognized stock
exchange or trading system shall not be deemed to be a financial interest.

 
 



 
 

(d)           Except as set out in Schedule 3.11(d), (i) no indebtedness, claim, liability or obligation of any member of the Windset Group is guaranteed
by any Related Party, and (ii) no member of the Windset Group is a guarantor or co-obligor of any Indebtedness, Claim, liability or obligation of any Related
Party of the Windset Group.
 

Section 3.12    Title to Assets; Real Property.
 

(a)          Each member of the Windset Group has good and valid (and, in the case of Real Property owned by any member of the Windset Group
(“Owned Real Property”), good and marketable fee simple) title to, or a valid leasehold interest in, all Real Property and personal property, including but not
limited to Corporation Intellectual Property, and other assets reflected in the Audited Financial Statements or acquired after the Balance Sheet Date, other
than properties and assets sold or otherwise disposed of in the ordinary course of business consistent with past practice since the Balance Sheet Date. All such
properties and assets (including leasehold interests) are free and clear of Encumbrances except for the following (collectively referred to as “Permitted
Encumbrances”):
 

(i)       those items set forth in Schedule 3.12(a) of the Disclosure Schedules;
 

(ii)      liens for Taxes not yet due and payable or being contested in good faith by appropriate procedures and for which there are adequate
accruals or reserves on the Balance Sheet;
 

(iii)     mechanics, carriers’, workmen’s, repairmen’s or other like liens arising or incurred in the ordinary course of business consistent with
past practice or amounts that are not delinquent and which are not, individually or in the aggregate, material to the business of any member of the Windset
Group;
 

(iv)     easements, rights of way, zoning ordinances and other similar encumbrances affecting Real Property which are not, individually or in
the aggregate, material to the business of any member of the Windset Group; or
 

(v)      other than with respect to Owned Real Property and the Canadian Credit Agreements, liens arising under original purchase price
conditional sales contracts and equipment leases with third parties entered into in the ordinary course of business consistent with past practice which are not,
individually or in the aggregate, material to the business of any member of the Windset Group.
 

(b)          Each member of the Windset Group has received or shall receive in a timely fashion all permits and licenses required for the development,
construction and operation of the U.S. Facility and the Business. Schedule 3.12(b) sets forth: (i) all such permits and licenses currently held by a member of
the Windset Group, and (ii) as of the Closing Date, and after taking into effect the transactions contemplated by this Agreement, the aggregate amount of
capital spent on the development and construction of the U.S. Facility. As of the Closing Date, the Windset Group possesses sufficient and adequate capital to
complete the development and construction of the U.S. Facility as described on Schedule 3.12. Each member of the Windset Group has taken all actions
necessary or desirable to exercise its option pursuant to the Option Agreement, and there are no unsatisfied or unwaived conditions precedent to the exercise
by any member of the Windset Group of such option.

 
 



 
 

(c)          Schedule 3.12(c) of the Disclosure Schedules lists (i) the street address of each parcel of Real Property; (ii) if such property is leased or
subleased by any member of the Windset Group, the landlord under the lease, the rental amount currently being paid, and the expiration of the term of such
lease or sublease for each leased or subleased property; and (iii) the current use of such property. With respect to Owned Real Property, each member of the
Windset Group has delivered or made available to the Investor true, complete and correct copies of the deeds and other instruments (as recorded) by which
any member of the Windset Group acquired such Real Property, and copies of all title insurance policies, opinions, abstracts and surveys in the possession of
each member of the Windset Group and relating to the Real Property. With respect to Real Property leased by any member of the Windset Group (“Leased
Real Property”), each member of the Windset Group has delivered or made available to the Investor true, complete and correct copies of any leases affecting
the Real Property. Each member of the Windset Group is not a sublessor or grantor under any sublease or other instrument granting to any other Person any
right to the possession, lease, occupancy or enjoyment of any Leased Real Property. The use and operation of the Real Property in the conduct of each
member of the Windset Group’s business do not violate in any material respect any Law, covenant, condition, restriction, easement, license, permit or
agreement. No material improvements constituting a part of the Real Property encroach on real property owned or leased by a Person other than the members
of the Windset Group. There are no Actions pending nor, to the Corporation’s Knowledge, threatened against or affecting the Real Property or any portion
thereof or interest therein in the nature or in lieu of condemnation or eminent domain proceedings.
 

Section 3.13    Condition and Sufficiency of Assets.  Except as set forth in Schedule 3.13 of the Disclosure Schedules, the buildings, plants,
structures, furniture, fixtures, machinery, equipment, vehicles and other items of tangible personal property of the members of the Windset Group are
structurally sound, are in good operating condition and repair, and are adequate for the Business and for the uses to which they are being put, and none of
such buildings, plants, structures, furniture, fixtures, machinery, equipment, vehicles and other items of tangible personal property is in need of maintenance
or repairs except for ordinary, routine maintenance and repairs that are not material in nature or cost. The buildings, plants, structures, furniture, fixtures,
machinery, equipment, vehicles and other items of tangible personal property currently owned or leased by the members of the Windset Group, together with
all other properties and assets of the members of the Windset Group, are sufficient for the continued conduct of the Business after the Closing in substantially
the same manner as conducted prior to the Closing, and as presently proposed to be conducted, and constitute all of the rights, property and assets necessary
to conduct the Business.
 

Section 3.14    Intellectual Property.
 

(a)          Schedule 3.14 identifies the Intellectual Property material to the Business, other than the Software and normal and routine off-the-shelf
software licence agreements. All of such Intellectual Property is valid, subsisting and enforceable.

 
 



 
 

(b)          One or more members of the Windset Group owns, directly and exclusively, all right, title and interest in and to all Intellectual Property
owned by it as identified in Schedule 3.14, with good and marketable title, free and clear of all liens, Encumbrances or any other rights of others. Any third
party who has any moral rights or similar rights in or to such Intellectual Property has irrevocably waived such rights in favour of the Windset Group. One or
more members of the Windset Group hold valid licences for all of the Intellectual Property owned by third parties.
 

(c)          No member of the Windset Group has, during the past three (3) years, except in the ordinary course of business in connection with the
distribution of its products and licences to end users and in connection with the Canadian Credit Facilities:
 

(i)       transferred, conveyed, sold, assigned, pledged, mortgaged or granted a security interest in any Intellectual Property owned by any
member of the Windset Group to any third party;
 

(ii)      entered into any licence, franchise or other agreement with respect to any Intellectual Property owned by any member of the Windset
Group with any third person; or
 

(iii)     otherwise encumbered any of the Intellectual Property owned by any member of the Windset Group.
 

(d)          All of the Intellectual Property owned by any one or more members of the Windset Group was created either by Employees in the course of
their employment or by Contractors and all such Employees and Contractors have transferred and assigned all of their rights in and to such Intellectual
Property to the Windset Group pursuant to written assignment agreements and have waived their moral rights and rights of a similar nature in and to such
Intellectual Property.
 

(e)          To the knowledge of the Windset Group, neither the Windset Group nor its operation of the Business conflicts with, misappropriates or
infringes upon, dilutes or otherwise violates any intellectual property rights of any third party.
 

(f)          To the knowledge of the Windset Group, there is no, and there has not been any, conflict, unauthorized use, infringement, misappropriation
or dilution of any of the Intellectual Property owned, used or licensed by or to any member of the Windset Group or any breach at any time of any duty or
obligation owed to any member of the Windset Group in respect of any of the Intellectual Property.
 

(g)          No member of the Windset Group is a party, and the Business is not otherwise subject, to any agreement, contract or judicial order that in
any way limits or restricts any Intellectual Property that any member of the Windset Group owns and/or currently uses to conduct the Business, other than
normal and routine off the-shelf software licence agreements.
 

(h)          Each employee and contractor to the Windset Group or the Business has signed a confidentiality and non-disclosure agreement and, except
as disclosed in Schedule 3.14, to the knowledge of the Windset Group there have not been any breaches of such confidentiality and non-disclosure
agreements. To the knowledge of the Windset Group, the Windset Group’s employment of any of its Employees or the retainer of any Contractor does not
violate any non-disclosure or non-competition agreement between any Employee or Contractor and a third party.

 
 



 
 

Section 3.15    Accounts Receivable.  The accounts receivable reflected on the Interim Balance Sheet and the accounts receivable arising after the
date thereof (a) have arisen from bona fide transactions entered into by each member of the Windset Group involving the sale of goods or the rendering of
services in the ordinary course of business consistent with past practice; (b) constitute only valid, undisputed claims of each member of the Windset Group
not subject to claims of set-off or other defenses or counterclaims other than normal cash discounts accrued in the ordinary course of business consistent with
past practice; and (c) subject to a reserve for bad debts shown on the Interim Balance Sheet or, with respect to accounts receivable arising after the Interim
Balance Sheet Date, on the accounting records of each member of the Windset Group, are collectible in full within 90 days after billing. The reserve for bad
debts shown on the Interim Balance Sheet or, with respect to accounts receivable arising after the Interim Balance Sheet Date, on the accounting records of
each member of the Windset Group have been determined in accordance with GAAP, consistently applied, subject to normal year-end adjustments and the
absence of disclosures normally made in footnotes.
 

Section 3.16    Customers and Suppliers.
 

(a)           Schedule 3.16(a) sets forth a list of the top ten (10) customers of the Business (each a “Top Ten Customer”) by dollar value of sales for
each of the fiscal years ended December 31, 2008, December 31, 2009 and December 31, 2010.  Except as set out in Schedule 3.16(a), no Top Ten Customer
has cancelled or otherwise terminated, or to the knowledge of the Windset Group threatened to cancel or otherwise terminate, its relationship with the
Windset Group or the Business. No member of the Windset Group has received any written notice that any Top Ten Customer may cancel or otherwise
materially and adversely modify its relationship with the Windset Group or the Business or its usage or purchase of the services and products of the Windset
Group and the Business either as a result of the transactions contemplated hereby or otherwise. No Top Ten Customer is entitled to or customarily receive
discounts, allowances, volume rebate or similar reductions in price or other trade terms arising from any agreements or understandings (whether written or
oral) with or concessions granted to any Top Ten Customer.
 

(b)           Schedule 3.16(b) sets forth a list of the top ten (10) suppliers to the Business (each a “Top Ten Suppliers”) by dollar value of sales for
each of the fiscal years ended December 31, 2008, December 31, 2009 and December 31, 2010.  Except as set out in Schedule 3.16(b), no Top Ten Supplier
has cancelled or otherwise terminated, or to the knowledge of the Windset Group threatened to cancel or otherwise terminate, its relationship with the
Windset Group or the Business. No member of the Windset Group has received any written notice that any Top Ten Supplier may cancel or otherwise
materially and adversely modify its relationship with the Windset Group or the Business or cease to supply goods or services to the Windset Group or the
Business either as a result of the transactions contemplated hereby or otherwise. No member of the Windset Group is entitled to or customarily receive
discounts, allowances, volume rebate or similar reductions in price or other trade terms arising from any agreements or understandings (whether written or
oral) with or concessions granted by any Top Ten Supplier.

 
 



 
 

Section 3.17    Insurance.  Schedule 3.17 of the Disclosure Schedules sets forth a true and complete list of all current policies or binders of fire,
liability, product liability, umbrella liability, real and personal property, workers’ compensation, vehicular, directors and officers’ liability, fiduciary liability
and other casualty and property insurance maintained by any member of the Windset Group or a Related Party relating to the Business, or any assets,
operations, Employees, Contractors, officers and directors related to the same (collectively, the “Insurance Policies”) and true and complete copies of such
Insurance Policies have been made available to the Investor. Such Insurance Policies are in full force and effect and shall remain in full force and effect
following the consummation of the transactions contemplated by this Agreement. No member of the Windset Group nor any Related Party has received
written notice of cancellation of, premium increase with respect to, or alteration of coverage under, any of such Insurance Policies. All premiums due on such
Insurance Policies have either been paid or, if due and payable prior to Closing, will be paid prior to Closing in accordance with the payment terms of each
Insurance Policy. The Insurance Policies do not provide for any retrospective premium adjustment or other experience-based liability on the part of any
member of the Windset Group. All such Insurance Policies (a) are valid and binding in accordance with their terms; (b) are provided by carriers who are
financially solvent; and (c) have not been subject to any lapse in coverage. Except as set forth on Schedule 3.17 of the Disclosure Schedules, there are no
claims related to the business of any member of the Windset Group pending under any such Insurance Policies as to which coverage has been questioned,
denied or disputed or in respect of which there is an outstanding reservation of rights. Each member of the Windset Group is not in default under, or has
otherwise failed to comply with, in any material respect, any provision contained in any such Insurance Policy. The Insurance Policies are of the type and in
the amounts customarily carried by Persons conducting a business similar to any member of the Windset Group and are sufficient for compliance with all
applicable Laws and Contracts to which any member of the Windset Group is a party or by which it is bound.
 

Section 3.18    Legal Proceedings; Governmental Orders.
 

(a)           Except as set forth in Schedule 3.18(a) of the Disclosure Schedules, there are no Actions pending or, to the Corporation’s Knowledge,
threatened (a) against or by any member of the Windset Group affecting any of its properties, assets or customers (or by or against any Related Party thereof
and relating to any member of the Windset Group); or (b) against or by any member of the Windset Group or any Related Party that challenges or seeks to
prevent, enjoin or otherwise delay the transactions contemplated by this Agreement. No event has occurred or circumstances exist that may give rise to, or
serve as a basis for, any such Action.
 

(b)           Except as set forth in Schedule 3.18(b) of the Disclosure Schedules, there are no outstanding Governmental Orders and no unsatisfied
judgments, penalties or awards against or affecting any member of the Windset Group or any of its properties or assets. Each member of the Windset Group is
in compliance with the terms of each Governmental Order set forth in Schedule 3.18(b) of the Disclosure Schedules. No event has occurred or circumstances
exist that may constitute or result in (with or without notice or lapse of time) a violation of any such Governmental Order.

 
 



 
 

Section 3.19    Compliance With Laws; Permits.
 

(a)           Except as set forth in Schedule 3.19(a) of the Disclosure Schedules, each member of the Windset Group has complied, and is now
complying, with all Laws applicable to it or the Business, and to its properties or assets.
 

(b)           All Permits required for any member of the Windset Group to conduct the Business have been obtained by it and are valid and in full force
and effect. All fees and charges with respect to such Permits as of the date hereof have been paid in full. Schedule 3.19(b) of the Disclosure Schedules lists
all current Permits issued to any member of the Windset Group, including the names of the Permits and their respective dates of issuance and expiration. No
event has occurred that, with or without notice or lapse of time or both, would reasonably be expected to result in the revocation, suspension, lapse or
limitation of any Permit set forth in Schedule 3.19(b) of the Disclosure Schedules.
 

Section 3.20    Environmental Matters.
 

(a)           The Windset Group is and has been in compliance in all material respects with all Environmental Laws.  There has been no release of any
Hazardous Material on, upon, into or from any site owned, leased or otherwise used by the Windset Group during the pendency of such ownership, lease or
use.  There have been no Hazardous Materials generated by the Windset Group that have been disposed of or come to rest at any site that has been included in
any published U.S. federal, state or local “superfund” site list or any other similar list of hazardous or toxic waste sites published by any governmental
authority in the United States.  There are no underground storage tanks located on, no polychlorinated biphenyls (“PCBs”) or PCB-containing equipment
used or stored on, and no hazardous waste as defined by the Resource Conservation and Recovery Act, as amended, stored on, any site owned or operated by
the Windset Group or contemplated to be owned or operated in connection with the Business, except for the storage of hazardous waste in compliance with
Environmental Laws and as listed on Schedule 3.20(a).  Each member of the Windset Group reasonably believes that no material expenditures are or will be
required to comply with Environmental Laws associated with the Business.  Each member of the Windset Group has made available to the Investor true and
complete copies of all material environmental records, reports, notifications, certificates of need, permits, pending permit applications, correspondence,
engineering studies, and environmental studies or assessments.  For purposes of this Section 3.20, “Environmental Laws” means any law, regulation, or
other applicable requirement relating to (a) releases or threatened release of Hazardous Materials; (b) pollution or protection of employee health or safety,
public health or the environment; or (c) the manufacture, handling, transport, use, treatment, storage, or disposal of Hazardous Materials.
 

(b)           Schedule 3.20(b) contains a complete and accurate list of all current Environmental Permits issued to members of the Windset Group or
any past or present Environmental Permits issued to members of the Windset Group which are related to the Business, the Real Property or the U.S.
Facility.  All such Environmental Permits are valid and in good standing, are complete and accurate in all material respects. There has been no violation of
any such Environmental Permits, program approvals or other approvals by a member of the Windset Group and no proceeding is pending, or to the
knowledge of the Windset Group, threatened to revoke, modify, cancel, suspend or limit any such Environmental Permits, program approvals or other
approvals or to add any conditions of compliance. The Windset Group is in possession of all Environmental Permits which are required of it or for the use and
occupation of the U.S. Facility, the Owned Real Estate and the Leased Premises for the operation of the Business under all applicable Laws.

 
 



 
 

(c)           Except as disclosed in Schedule 3.20(c), all operations of the Leased Premises and the Owned Real Property, while occupied by any
member of the Windset Group and, to the knowledge of the Windset Group, while occupied by any of their respective predecessors in title, have been and are
now in compliance with all Environmental Laws. The Windset Group has filed all reports and other information and obtained all Environmental Permits to
enable the Business as now conducted to be carried on in compliance with Environmental Laws.
 

(d)           No remedial orders have been issued to or received by any member of the Windset Group, a Related Party, or in respect of the Business,
the Owned Real Property, the Leased Premises or the U.S. Facility.
 

(e)           During the Windset Group’s occupation of the Owned Real Property, the Leased Premises and the U.S. Facility, and to the knowledge of
the Windset Group, there has not been a Release of Hazardous Material on any of such premises in violation of Environmental Laws, and there has not been a
Release of or exposure to Hazardous Material at any property or facility at any time as would reasonably be expected to give rise to any current or future
liabilities of the Windset Group under any Environmental Laws.
 

(f)           No member of the Windset Group or any Related Party has received any written notice, report or other information of any alleged violation
of or liabilities under any Environmental Laws or other damage to the environment emanating from or occurring on the Owned Real Property, the Leased
Premises or the U.S. Facility and, to the knowledge of the Windset Group, no fact or circumstances exists which would give rise to an Environmental Claim.
 

(g)           There are no active or abandoned above ground or, to the knowledge of the Corporation, underground storage tanks at, on, in or under the
U.S. Facility, the Owned Real Property or the Leased Premises. None of the Owned Real Property, the Leased Premises or the U.S. Facility have been used to
generate, manufacture, refine, treat, transport, store, handle, dispose, transfer, use, produce or process Hazardous Materials, except in compliance with all
applicable Environmental Laws. None of the Owned Real Property, the Leased Premises or the U.S. Facility have been used for or been designated as a waste
disposal site.  No PCBs or equipment containing PCBs; lead or lead based paint; asbestos or asbestos-containing materials are present at any of the Owned
Real Property, the Leased Premises or the U.S. Facility. To the knowledge of the Corporation, no toxic mould, mildew or fungi are present at any of the
Owned Real Property, the Leased Premises or the U.S. Facility the presence of which would have a material impact on the operations of the Business.

 
 



 
 

(h)           Except as provided for in Schedule 3.20(h), no member of the Windset Group nor any Related Party has assumed, undertaken, provided an
indemnity with respect to, or otherwise become subject to, any liability of any other Person relating to Environmental Laws.
 

(i)            The Corporation has made available to the Investor copies of all documents, records and information in the possession or control of, or
available to any member of the Windset Group concerning any environmental or health and safety matter relevant to any member of the Windset Group, the
U.S. Facility, the Owned Real Property, the Leased Premises, any past properties, facilities or operations of any member of the Windset Group, or the
Business, including documentation regarding waste disposal, reports, correspondence, Environmental Permits related to environmental or health and safety
matters issued by any Governmental Authority, and analyses and monitoring data for soil, groundwater and surface water and all material third party reports
pertaining to any environmental assessments or audits that were obtained by, or are in the possession or control of, any member of the Windset Group.
 

Section 3.21    Pension and Benefit Plans.
 

(a)           Schedule 3.21 contains a complete and accurate list of all Plans. No such Plan has been terminated or partially terminated and all such
Plans are still in full force and effect. All Plan Documents have been made available to the Investor and are true, correct, complete in all material respects and,
where applicable, up-to-date.  No member of the Windset Group has any liabilities or contingent liabilities in respect of any pension, benefit or compensation
Plan that has been discontinued.
 

(b)           All Plans are registered where required by the applicable Laws and no events have occurred which would affect the registered status of
such Plans.
 

(c)           All contributions and premiums required to be paid to all statutory plans which each member of the Windset Group is required to comply
with, including the Canada or Quebec pension Plan and Plans administered pursuant to applicable provincial health tax, workers compensation and
employment insurance Laws, have been paid by each member of the Windset Group in accordance with applicable Law.
 

(d)           All Plans are in good standing under applicable Laws and each member of the Windset Group has made all filings required by the
Governmental Authorities and applicable Laws. The Plans and all investments held by such Plans comply in all respects with all applicable Laws and the Plan
Documents and the Plans have been established, funded, invested, amended, maintained and administered in compliance with all of the terms and conditions
of the Plans and all applicable Laws.
 

(e)           There have been no withdrawals or transfers of assets from the Plans except to a member or a beneficiary in accordance with the Plan
Documents or in accordance with approval granted by a Governmental Authority. No actuarial surplus has ever been removed from any of the Plans. In
respect of each Plan that is funded, in whole or in part, no Person has taken any contribution holidays in respect of such Plan, paid any administration
expenses from the fund of such Plan or received a transfer from or been merged with another plan, in each case except in accordance with the terms of such
Plan, the trusts and other funding criteria which govern such Plan and applicable Law.

 
 



 
 

(f)           No unfunded liability, solvency deficiency, unpaid special payment or experience deficiency, whether due or not, exists with respect to the
Plans. There has been no material change in the value of any Plan since the last valuation which would affect the actuarial report or financial statements and
the actuarial methods and assumptions used have not changed since the last valuation.
 

(g)           None of the execution and delivery of this Agreement, the performance of the Corporation’s obligations under this Agreement or the
consummation of any of the transactions contemplated in this Agreement will:
 

(i)       result in any payment (including bonus, golden parachute, retirement, severance, unemployment compensation, or other benefit or
enhanced benefit) becoming payable under any Plan;
 

(ii)      increase any benefits otherwise payable under any Plan;
 

(iii)     entitle any Employee or any Contractor to any job security or similar benefit or any enhanced benefits; or
 

(iv)     result in the acceleration of the time of payment or vesting of any benefits otherwise payable under any Plan, or result in any such
plan becoming terminable other than at the sole and unfettered discretion of the Windset Group.
 

(h)           None of the Plans (other than any pension plans) provide benefits beyond retirement or other termination of service to Employees or
former Employees or to the beneficiaries or dependants of such Employees.
 

(i)            No Plan is a multi-employer pension plan as defined under the provisions of applicable federal or provincial pension standards legislation.
 

(j)            No condition exists that would prevent a member of the Windset Group from amending or terminating any Plan other than any limitations
imposed by applicable Law.
 

(k)           No member of the Windset Group has any liabilities on account of being deemed, at any relevant time, a single employer with any other
Person under or pursuant to Section 414(b), (c), (m) or (o) of the U.S. Internal Revenue Code of 1986, as amended.
 

Section 3.22    Employment Matters
 

(a)           Schedule 3.22 contains a complete and accurate list of all Employees, their respective positions, dates of hire, current salaries, benefits and
other remunerations and dates of last salary increases and indicates which Employees are parties to a written or oral agreement with a member of the Windset
Group (including confidentiality and non-competition agreements). Except as disclosed in Schedule 3.22, no Person is a party to any agreement with past or
present Employees, agents or Contractors in connection with the Business. All written employment contracts with Employees or Contractors are described in
Schedule 3.22 and complete and accurate copies of such employment contracts have been made available to the Investor.

 
 



 
 

(b)           No trade union, employee association or other similar entity has any bargaining rights acquired by either certification or voluntary
recognition with respect to the Employees or Contractors except as set out in Schedule 3.22. To the knowledge of the Windset Group, there are no current
attempts to organize or establish any labour union, employee association or other similar entity affecting the Windset Group or the Business. To the
knowledge of the Windset Group, there are no threatened or apparent union organizing activities involving the Employees or Contractors.
 

(c)           None of the Windset Group or any Related Party is or has ever been delinquent in payments to any Employee, consultant or Contractor for
any wages, salaries, commissions, bonuses or other direct compensation for any services performed for it or amounts required to be reimbursed to such
Person. None of the Windset Group or any Related Party is or has ever been liable for any payment to any Person, trust or other fund, or to any Governmental
Authority, with respect to unemployment compensation benefits, social security or other benefits or obligations for Employees or Contractors (other than
routine payments to be made in the ordinary course of business and consistent with past practice).
 

(d)           With respect to the transactions contemplated by this Agreement and the other Transaction Documents, any notice required under any law
or collective bargaining agreement has been or prior to Closing will be given, and all bargaining obligations with any employee representative have been or
prior to Closing will be satisfied. Within the past three (3) years, the Business has not implemented any plant closing or layoff of Employees or Contractors
that could implicate the Worker Adjustment and Retraining Notification Act of 1988, as amended, or any similar foreign, state or local Law, regulation or
ordinance.
 

Section 3.23    Taxes.  Except as set forth in Schedule 3.23 of the Disclosure Schedules:
 

(a)           All Tax Returns required to be filed on or before the Closing Date by each member of the Windset Group have been, or will be, timely
filed. Such Tax Returns are, or will be, true, complete and correct in all respects. All Taxes due and owing by each member of the Windset Group (whether or
not shown on any Tax Return) have been, or will be, timely paid.
 

(b)           Each member of the Windset Group and each Related Party has withheld and paid each Tax required to have been withheld and paid in
connection with amounts paid or owing to any Employee, Contractor, creditor, customer, shareholder or other party, and complied with all information
reporting and backup withholding provisions of applicable Law.
 

(c)           No claim has been made by any Taxing Authority in any jurisdiction where any member of the Windset Group does not file Tax Returns
that it is, or may be, subject to Tax by that jurisdiction.
 

(d)           There are no outstanding agreements, waivers, or arrangements or requests for such agreements, waivers or arrangements extending the
statutory period of limitations applicable to any claim for, or period of collection or assessment of, Taxes of or with respect to any member of the Windset
Group.

 
 



 
 

(e)           There are no liens for Taxes (other than for current Taxes not yet due and payable) on any member of the Windset Group relating to the
Real Property.
 

(f)           The amount of the Windset Group’s Liability for unpaid Taxes for all periods ending on or before September 25, 2010 does not, in the
aggregate, exceed the amount of accruals for Taxes (excluding reserves for deferred Taxes) reflected on the Financial Statements. The amount of the Windset
Group’s Liability for unpaid Taxes for all periods following the end of the recent period covered by the Financial Statements shall not, in the aggregate,
exceed the amount of accruals for Taxes (excluding reserves for deferred Taxes) as adjusted for the passage of time in accordance with the past custom and
practice of the Windset Group (and which accruals shall not exceed comparable amounts incurred in similar periods in prior years).
 

(g)           No deficiencies for any Taxes have been proposed, asserted or assessed in writing against any member of the Windset Group that are still
pending.
 

(h)           There are no outstanding agreements, waivers, or arrangements or requests for such agreements, waivers or arrangements extending the
statutory period of limitations applicable to any claim for, or period of collection or assessment of, Taxes of or with respect to any member of the Windset
Group.
 

(i)            No written notice has been received by any member of the Windset Group (i) that any Tax Return of such is under current examination by
the United States Internal Revenue Service or by any state, local or foreign Tax Authority or (ii) that any such examination is threatened or contemplated.
 

(j)            No member of the Windset Group has (A) been the subject of an audit or other examination of Taxes by a Tax Authority, or (B) received
any notices from any Tax Authority relating to any issue which could affect the Tax liability of any member of the Windset Group.
 

(k)           No member of the Windset Group as of the Closing Date, (A) is presently contesting the Tax liability of any member of the Windset Group
before any court, tribunal or agency, (B) has granted a power-of-attorney relating to Tax matters to any person or (C) has applied for and/or received a ruling
or determination from a Tax Authority regarding a past or prospective transaction of any member of the Windset Group.
 

(l)            All Tax Returns filed by each member of the Windset Group have been and are true, correct and complete in all material respects. No such
Tax Return contains any misstatement or omits any statement that should have been included therein.  No such Tax Return has been amended.
 

(m)          The Tax Liability of the Windset Group for previous taxation periods is as indicated in its Tax Returns. All Taxes shown as due on such
Tax Returns or otherwise due or claimed to be due by any Governmental Authority have been paid. All instalments, assessments and reassessments of which
the Windset Group is aware or has received notice and all other Taxes which are due and payable, have been paid in full. Reserves and provisions for Taxes
accrued but not yet due on or before the Closing Date as reflected in the Financial Statements are adequate as of the date of the Financial Statements and are
in accordance with GAAP. No deficiencies for Taxes have been proposed, asserted or assessed against any member of the Windset Group that are not
adequately reserved against. Since December 31, 2009, no material Tax liability of a member of the Corporation and its Subsidiaries has been assessed,
proposed to be assessed, incurred or accrued other than in the ordinary course of business.

 
 



 
 

(n)           The Windset Group has made available to the Investor complete and correct copies of all Tax Returns that have been filed as of the date
hereof (except Tax Returns for periods in respect of which the applicable statutory period of limitations has expired) and copies of all its correspondence with
taxing authorities in respect of the periods to which such Tax Returns relate.
 

(o)           No unresolved assessments, reassessments, audits, claims, actions, suits, proceedings or investigations exist or have been initiated with
regard to any Taxes or Tax Returns of any member of the Windset Group. To the knowledge of the Corporation, no assessment, reassessment, audit or
investigation by any Governmental Authority is underway, threatened or imminent with respect to Taxes for which any member of the Windset Group may be
liable, in whole or part.
 

(p)           Other than as described in Schedule 3.23, no member of the Windset Group has requested or entered into any agreement or other
arrangement or executed any waiver providing for any extension of time within which (i) to file any Tax Return in respect of any Taxes for which any
member of the Windset Group is or may be liable; (ii) to file any elections, designations or similar filings relating to Taxes for which any member of the
Windset Group is or may be liable; (iii) any member of the Windset Group is required to pay or remit any Taxes or amounts on account of Taxes; or (iv) any
Governmental Authority may assess or collect Taxes for which any member of the Windset Group is or may be liable.
 

(q)           All liabilities of the Windset Group and each of its members in respect of Taxes have been assessed by the relevant Governmental
Authority and notices of assessment have been issued for all taxation periods ending on or before December 31, 2009.
 

(r)           Each member of the Windset Group have duly and on a timely basis withheld from any amount paid or credited by it to or for the account
or benefit of any Person,  including any Employees, Contractors, officers or directors and any non-resident person, the amount of all Taxes and other
deductions required by any Law, rule or regulation to be withheld from any such amount and has duly and on a timely basis remitted the same to the
appropriate Governmental Authority.
 

(s)           Except as set forth in Schedule 3.23, no member of the Windset Group has, directly or indirectly, transferred property to or supplied
services to, or acquired property or services from, any Person with whom it was not dealing at arm’s length (for the purposes of the Tax Act) for consideration
other than consideration equal to the fair market value of the property or services at the time of the transfer, supply, acquisition or disposition of such property
or services.
 

(t)           Except as set forth in Schedule 3.23, for all transactions between any member of the Windset Group that is resident in Canada for the
purposes of the Tax Act and any non-resident Person with whom the Corporation or any such Subsidiary was not dealing at arm’s length during a taxation
year ending on or before the Closing Date, each member of the Windset Group has made or obtained records or documents that meet the requirements of
paragraphs 247(4)(a) to (c) of the Tax Act.

 
 



 
 

(u)          Except as set forth in Schedule 3.23(u), no member of the Windset Group has entered into any advance pricing agreement with any
Governmental Authority.
 

(v)          There are no circumstances which exist and would result in, or which have existed and resulted in, the application to any member of the
Windset Group of any of sections 78, 79, 79.1, 80, 80.01, 80.02, 80.03 or 80.04 of the Tax Act, or any equivalent provision of the taxation legislation of any
province or any other jurisdiction, to the Windset Group at any time up to and including the Closing Date in respect of any transaction entered into. No
member of the Windset Group has claimed, nor will it claim for any return for a period ending on or prior to the Closing Date, any reserve under any one or
more of subparagraph 40(1)(a)(iii), paragraphs 20(1)(m) or 20(1)(n) of the Tax Act or any equivalent provincial provision, if such amount could be included
in the income of such entity for any period ending after the Closing Date.
 

(w)         There are no Encumbrances for Taxes on the assets of any member of the Windset Group other than Permitted Encumbrances.
 

(x)          No member of the Windset Group is party to, bound by or obligated under any Tax Sharing agreement, tax indemnification agreement or
similar contract or arrangement. No member of the Windset Group has any liability for the Taxes of any other Person.
 

(y)          Each member of the Windset Group listed in Schedule 3.23(s) is a registrant for the purposes of the HST/GST Legislation having the
registration numbers listed in Schedule 3.23(s). No member of the Windset Group is or has ever been a financial institution within the meaning of the
HST/GST Legislation.
 

(z)           No member of the Windset Group is required to file any Tax Returns in any jurisdiction outside Canada and the United States.
 

(aa)        No member of the Windset Group has made an election under Section 301.7701-3 of the United States Treasury Regulations to be treated as
an entity that is not an association taxable as a corporation for United States federal tax purposes.
 

(bb)       Schedule 3.23(bb) of the Disclosure Schedules sets forth:
 

(i)           the taxable years of the Windset Group as to which the applicable statutes of limitations on the assessment and collection of Taxes
have not expired;
 

(ii)          those years for which examinations by the taxing authorities have been completed; and
 

(iii)         those taxable years for which examinations by taxing authorities are presently being conducted.
 

(cc)        Except as disclosed in Schedule 3.23(cc) of the Disclosure Schedules, no elections have been made by a member of the Windset Group
under 83 and 85 of the Tax Act.

 
 



 
 

(dd)       All deficiencies asserted, or assessments made, against any member of the Windset Group as a result of any examinations by any taxing
authority have been fully paid.
 

(ee)        The Windset Group is not a party to any Action by any taxing authority. There are no pending or threatened Actions by any taxing authority.
 

(ff)         The Windset Group has delivered to the Investor copies of all federal, state, local and foreign income, franchise and similar Tax Returns,
examination reports, and statements of deficiencies assessed against, or agreed to by, any member of the Windset Group for all Tax periods ending after
December 31, 2008.
 

(gg)       There are no Encumbrances for Taxes (other than for current Taxes not yet due and payable) upon the assets of any member of the Windset
Group.
 

(hh)       No member of the Windset Group is a party to, or bound by, any Tax indemnity, Tax-sharing or Tax allocation agreement.
 

(ii)          No member of the Windset Group is a party to, or bound by, any closing agreement or offer in compromise with any taxing authority.
 

(jj)          No private letter rulings, technical advice memoranda or similar agreement or rulings have been requested, entered into or issued by any
taxing authority with respect to any member of the Windset Group.
 

(kk)        The Windset Group has not been a member of an affiliated, combined, consolidated or unitary Tax group for Tax purposes. The Windset
Group has no Liability for Taxes of any Person (other than the Corporation) under Treasury Regulations Section 1.1502-6 (or any corresponding provision of
state, local or foreign Law), as transferee or successor, by contract or otherwise.
 

(ll)          No member of the Windset Group has  agreed to make, nor is it required to make, any adjustment under Sections 481(a) or 263A of the
Code or any comparable provision of state, local or foreign Tax Laws by reason of a change in accounting method or otherwise.
 

(mm)      No member of the Windset Group has been, or will be immediately following the Closing, a “distributing corporation” or a “controlled
corporation” in connection with a distribution described in Section 355 of the Code.
 

(nn)       No member of the Windset Group has entered into any “listed transaction,” as defined in Treasury Regulation Section 1.6011-4(b)(2).
 

(oo)       No member of the Windset Group has been, a party to, or a promoter of, a “reportable transaction” within the meaning of Section 6707A(c)
(1) of the Code and Treasury Regulations Section 1.6011-4(b).
 

(pp)       Except as disclosed in Schedule 3.23(pp), there is currently no limitation on the utilization of net operating losses, capital losses, built-in
losses, tax credits or similar items of any member of the Windset Group under Sections 269, 382, 383, 384 or 1502 of the Code and the Treasury Regulations
thereunder (and comparable provisions of state, local or foreign Law).

 
 



 
 

(qq)       Schedule 3.23(jj) of the Disclosure Schedules sets forth all foreign jurisdictions in which each member of the Windset Group is subject to
Tax, is engaged in business or has a permanent establishment. The Windset Group has not entered into a gain recognition agreement pursuant to Treasury
Regulations Section 1.367(a)-8. The Windset Group has not transferred an intangible the transfer of which would be subject to the rules of Section 367(d) of
the Code.
 

(rr)         None of the assets of any member of the Windset Group is property that the member of the Windset Group is required to treat as being
owned by any other person pursuant to the so-called “safe harbor lease” provisions of former Section 168(f)(8) of the Internal Revenue Code of 1954, as
amended.
 

(ss)        Other than Windset Holdings USA, Inc., Windset Farms (California), Inc. and Windset Greenhouses (Nevada), Inc., each member of the
Windset Group has been, since incorporation, a Canadian-controlled private corporation under the provisions of the Tax Act.
 

(tt)         Each member of the Windset Group has maintained and continues to maintain at its place of business in Canada, all books and records
required to be maintained under the Tax Act, the Excise Tax Act (Canada) and any comparable law of any province or territory in Canada, including laws
related to sales and use taxes.
 

(uu)       No member of the Windset Group currently is, nor has at any time in the current taxable year been, nor will become as a result of the
transactions contemplated herein: a “controlled foreign corporation” (“CFC”) or a “passive foreign investment company” (“PFIC”), in each case as defined
in the Code.  No member of the Windset Group anticipates that it will become a CFC or PFIC for the current taxable year.  The Corporation and each other
member of the Windset Group is treated as a corporation for U.S. federal income tax purposes, and no member of the Windset Group is a “surrogate foreign
corporation” under either Section 7874(a)(2)(B) or 7874(b) of the Code.
 

(vv)       Except as disclosed in Schedule 3.23(vv), there are no elections in respect to distributions or transfers that are required to be made by any
member of the Windset Group that have not already been made.
 

(ww)      Since 2003, no member of the Windset Group has received a taxable dividend described in subsection 55(2) of the Tax Act (including a
taxable dividend where subsection 55(3) of the Tax Act was applicable.
 

Section 3.24    Books and Records.  The minute books and stock record books of the Corporation, all of which have been delivered to the Investor,
are complete and correct in all material respects and have been maintained in accordance with sound business practices. The minute books of the Corporation
contain accurate and complete records of all meetings, and actions taken by written consent of, the shareholders, the board of directors and any committees of
the board of directors of the Corporation, and no meeting, or action taken by written consent, of any such shareholders, board of directors or committee has
been held for which minutes have not been prepared and are not contained in such minute books. At the Closing, all such books and records will be in the
possession of the Corporation or advisors to the Corporation known to the Investor.

 
 



 
 

Section 3.25    Brokers.  Except as set forth in Schedule 3.25 of the Disclosure Schedules, no broker, finder or investment banker is entitled to any
brokerage, finder’s or other fee or commission in connection with the transactions contemplated by this Agreement or any other Transaction Document based
upon arrangements made by or on behalf of the Corporation.
 

Section 3.26    Licenses and Permits.  Each member of the Windset Group holds all Authorizations necessary to own or lease its properties and to
conduct its business as presently conducted.  Schedule 3.26 sets forth a list of all Authorizations which are material to the Business, except as otherwise
disclosed in the Disclosure Schedules.  Each member of the Windset Group is in compliance with all Authorizations except where noncompliance would not
have a Material Adverse Effect.  To the knowledge of the Corporation, no Governmental Authority has threatened the suspension or cancellation of any
Authorization.
 

Section 3.27    Accounting Practices.  The Windset Group makes and keeps accurate books and records reflecting its assets and maintains internal
accounting controls that provide reasonable assurance that (i) transactions are executed with management’s authorization, (ii) transactions are recorded as
necessary to permit preparation of the Windset Group’s financial statements and to maintain accountability for the assets of each the Windset Group, (iii)
access to the assets of the Windset Group is permitted only in accordance with management’s authorization and (iv) the reported accountability of the assets
of the Windset Group is compared with existing assets at reasonable intervals.
 

Section 3.28    Compliance With Export and Trade Laws.  To the knowledge of the Corporation, each member of the Windset Group is in material
compliance with all applicable United States and foreign government laws and regulations concerning the exportation of any products, technology, technical
data and services, including those administered by, without limitation, the United States Department of Commerce, the United States Department of State, and
the United States Department of the Treasury.  To the knowledge of the Windset Group, each member of the Windset Group is also in material compliance
with United States and international economic and trade sanctions, including those administered by the Office of Foreign Assets Control within the United
States Department of the Treasury.  To the knowledge of the Corporation, each member of the Windset Group is also in material compliance with the
antiboycott regulations administered by the United States Department of Commerce, the Foreign Corrupt Practices Act, and all laws and regulations
administered by the Bureau of Customs and Border Protection in the United States Department of Homeland Security.
 

Section 3.29    Privacy.  Each member of the Windset Group has complied with all privacy laws, including the Privacy Act (British Columbia) in
connection with the collection, use and disclosure of all personal information.

 
 



 

Section 3.30    Full Disclosure.  The Windset Group has made available to the Investor all the information available to the Windset Group that the
Windset Group has the lawful right to provide, and that the Windset Group reasonably believes that Investor would need for deciding whether to acquire the
Purchased Shares or to proceed with the projects contemplated by the MOU.  No member of the Windset Group has wilfully, knowingly or recklessly made
any untrue statement of a material fact, nor omitted to state a material fact necessary, in order to make the statements contained in this Agreement, the
Transaction Agreements, nor any other documents delivered, or caused to be delivered, by the Corporation herewith or therewith untrue.  No representation or
warranty by any member of the Windset Group in this Agreement and no statement contained in the Disclosure Schedules to this Agreement or any certificate
or other document furnished or to be furnished to the Investor pursuant to this Agreement contains any untrue statement of a material fact, or omits to state a
material fact necessary to make the statements contained therein, in light of the circumstances in which they are made, not misleading.
 

ARTICLE IV    REPRESENTATIONS AND WARRANTIES OF THE INVESTOR

 
Except as set forth in the correspondingly numbered Section of the Disclosure Schedules, the Investor represents and warrants to the Corporation

that the statements contained in this Article IV are true and correct as of the date hereof.
 

Section 4.01    Organization and Authority of the Investor.  The Investor is a corporation duly organized, validly existing and in good standing
under the Laws of the state of Delaware.  The Investor has full corporate power and authority to enter into this Agreement and the other Transaction
Documents to which the Investor is a party, to carry out its obligations hereunder and thereunder and to consummate the transactions contemplated hereby
and thereby. The execution and delivery by the Investor of this Agreement and any other Transaction Document to which the Investor is a party, the
performance by the Investor of its obligations hereunder and thereunder and the consummation by the Investor of the transactions contemplated hereby and
thereby have been duly authorized by all requisite corporate action on the part of the Investor. This Agreement has been duly executed and delivered by the
Investor, and (assuming due authorization, execution and delivery by the Corporation) this Agreement constitutes a legal, valid and binding obligation of the
Investor enforceable against the Investor in accordance with its terms. When each other Transaction Document to which the Investor is or will be a party has
been duly executed and delivered by the Investor (assuming due authorization, execution and delivery by each other party thereto), such Transaction
Document will constitute a legal and binding obligation of the Investor enforceable against it in accordance with its terms.
 

Section 4.02    No Conflicts.  The execution, delivery and performance by the Investor of this Agreement and the other Transaction Documents to
which it is a party, and the consummation of the transactions contemplated hereby and thereby, do not and will not conflict with or result in a violation or
breach of, or default under, any provision of the certificate of incorporation, by-laws or other organizational documents of the Investor.
 

Section 4.03    Sufficiency of Funds.  the Investor has sufficient cash on hand or other sources of immediately available funds to enable it to make
payment of the Purchase Price and consummate the transactions contemplated by this Agreement.

 
 



 
 

ARTICLE V    COVENANTS

 
Section 5.01    No Solicitation of Other Bids.

 
(a)           The Corporation agrees that, through the earlier of (i) February 15, 2011 and (ii) the date on which the Investor notifies the Corporation, in

writing, of its intention not to continue to pursue the proposed transaction (the “No-Shop Period”), neither the Corporation nor any Affiliate, director, officer,
employee, shareholder or agent of the Corporation will, directly or indirectly, solicit, initiate, entertain or encourage any proposals or offers from any third
party relating to the transactions contemplated by this Agreement, or participate in any discussions regarding, or furnish to any person any information with
respect to, any such transaction.
 

(b)           The Corporation will promptly inform the Investor in writing of any third party inquiries or proposals received by the Corporation during
the No-Shop Period.
 

(c)           The covenants in this section will expire in the event that Closing Date has not occurred on or by February 15, 2011.
 

Section 5.02    Confidentiality.  Following the Closing Date, the Corporation shall, and shall cause members of the Windset Group and the Related
Parties to, hold, and shall use its reasonable best efforts to cause its or their respective Representatives to hold, in confidence any and all information, whether
written or oral, concerning this Agreement and the Transaction Agreements, except to the extent that the Corporation can show that such information (a) is
generally available to and known by the public through no fault of the Windset Group, a Related Party, or their respective Representatives; or (b) is lawfully
acquired by the Windset Group, a Related Party or their respective Representatives from and after the Closing Date from sources which are not prohibited
from disclosing such information by a legal, contractual or fiduciary obligation. If the Windset Group, a Related Party or their respective Representatives are
compelled to disclose any information by judicial or administrative process or by other requirements of Law, the Corporation shall promptly notify the
Investor in writing and shall disclose only that portion of such information which the Corporation is advised by its counsel in writing is legally required to be
disclosed, provided that the Corporation shall use reasonable best efforts to obtain an appropriate protective order or other reasonable assurance that
confidential treatment will be accorded such information.
 

Section 5.03    Non-competition; Non-solicitation.
 

(a)           For a period of six (6) years commencing on the Closing Date (the “Restricted Period”), each Party shall not, and shall not permit any of
its Affiliates to, directly or indirectly, except as expressly contemplated by the MOU, (i) engage in or assist others in engaging in the Restricted Business in
the Territory; (ii) have an interest in any Person that engages directly or indirectly in the Restricted Business in the Territory in any capacity, including as a
partner, shareholder, member, employee, principal, agent, trustee or consultant; or (iii) intentionally interfere in any material respect with the business
relationships (whether formed prior to or after the date of this Agreement) between the Windset Group and customers or suppliers of the Windset Group.
Notwithstanding the foregoing, Affiliates of the Corporation may own, directly or indirectly, solely as an investment, securities of any Person traded on any
national securities exchange if such affiliate is not a controlling Person of, or a member of a group which controls, such Person and does not, directly or
indirectly, own 5% or more of any class of securities of such Person.

 
 



 
 

(b)           For a period of three (3) years commencing on the Closing Date (the “Non- Solicitation Period”), each Party shall not, and shall not
permit any of its Affiliates to, directly or indirectly, hire or solicit any employee of the Windset Group or the Investor, as applicable, or encourage any such
employee to leave such employment or hire any such employee who has left such employment, except pursuant to a general solicitation which is not directed
specifically to any such employees; provided, that nothing in this Section 5.03(b) shall prevent the Windset Group, the Investor or any of its respective
Affiliates from hiring (i) any employee whose employment has been terminated by the Windset Group or the Investor, as applicable, or (ii) after 180 days
from the date of termination of employment, any employee whose employment has been terminated by the employee.
 

(c)           During the Non-Solicitation Period, each Party shall not, and shall not permit any of its Affiliates to, directly or indirectly, solicit or entice,
or attempt to solicit or entice, any clients or customers of the Windset Group or potential clients or customers of the Windset Group for purposes of diverting
their business or services from the Windset Group.
 

(d)           Each Party acknowledges that the restrictions contained in this Section 5.03 are reasonable and necessary to protect the legitimate interests
of the Investor and the Corporation and constitute a material inducement to the Parties to enter into this Agreement and consummate the transactions
contemplated by this Agreement. In the event that any covenant contained in this Section 5.03 should ever be adjudicated to exceed the time, geographic,
product or service, or other limitations permitted by applicable Law in any jurisdiction, then any court is expressly empowered to reform such covenant, and
such covenant shall be deemed reformed, in such jurisdiction to the maximum time, geographic, product or service, or other limitations permitted by
applicable Law. The covenants contained in this Section 5.03 and each provision hereof are severable and distinct covenants and provisions. The invalidity or
unenforceability of any such covenant or provision as written shall not invalidate or render unenforceable the remaining covenants or provisions hereof, and
any such invalidity or unenforceability in any jurisdiction shall not invalidate or render unenforceable such covenant or provision in any other jurisdiction.
 

Section 5.04    Closing Conditions  From the date hereof until the Closing, each Party hereto shall use reasonable best efforts to take such actions as
are necessary to expeditiously satisfy the closing conditions set forth in Article VI hereof.
 

Section 5.05    Public Announcements.  Unless otherwise required by applicable Law or stock exchange requirements (based upon the reasonable
advice of counsel), no party to this Agreement or their Affiliates shall make any public announcements in respect of this Agreement or the transactions
contemplated hereby or otherwise communicate with any news media without the prior consent of the other party (which consent shall not be unreasonably
withheld or delayed), and the Parties shall cooperate as to the timing and contents of any such announcement.
 

Section 5.06   Further Assurances.  Following the Closing, each of the Parties hereto shall, and shall cause their respective Affiliates to, execute
and deliver such additional documents, instruments, conveyances and assurances and take such further actions as may be reasonably required to carry out the
provisions hereof and give effect to the transactions contemplated by this Agreement.

 
 



 
 

ARTICLE VI          CONDITIONS TO CLOSING

 
Section 6.01    Conditions to Obligations of All Parties.  The obligations of each party to consummate the transactions contemplated by this

Agreement shall be subject to the fulfilment, at or prior to the Closing, of each of the following conditions:
 

(a)          No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any Governmental Order which is in effect and
has the effect of making the transactions contemplated by this Agreement illegal, otherwise restraining or prohibiting consummation of such transactions or
causing any of the transactions contemplated hereunder to be rescinded following completion thereof.
 

(b)          Each member of the Windset Group shall have received all consents, Authorizations, orders and approvals from the Governmental
Authorities referred to in Schedule 3.04 of the Disclosure Schedule and the Investor shall have received all consents, Authorizations, orders and approvals
from the Governmental Authorities necessary to consummate the transactions contemplated by this Agreement, in each case, in form and substance
reasonably satisfactory to the Investor and the Corporation, and no such consent, Authorization, order or approval shall have been revoked.
 

(c)          The Windset Group shall have completed the Canadian reorganization and bank financing (including from FCC and HSBC) on terms
reasonably acceptable to the Investor (which terms, with respect to the FCC financing, shall include a side letter from FCC (the “FCC Side Letter”)
clarifying and ensuring that, among other things, the payment of any dividend to the Investor as set forth in the Transaction Documents or the Constating
Documents shall be permitted so long as no event of default (as such term is defined in the agreements entered into with FCC and HSBC) has occurred and is
continuing under the Canadian Credit Agreement with FCC.)
 

Section 6.02    Conditions to Obligations of the Investor.  The obligations of the Investor to consummate the transactions contemplated by this
Agreement shall be subject to the fulfilment or the Investor’s waiver, at or prior to the Closing, of each of the following conditions:
 

(a)          The representations and warranties of the Corporation contained in this Agreement, the other Transaction Documents and any certificate or
other writing delivered pursuant hereto shall be true and correct in all respects (in the case of any representation or warranty qualified by materiality or
Material Adverse Effect) or in all material respects (in the case of any representation or warranty not qualified by materiality or Material Adverse Effect) on
and as of the date hereof and on and as of the Closing Date with the same effect as though made at and as of such date (except those representations and
warranties that address matters only as of a specified date, the accuracy of which shall be determined as of that specified date in all respects).
 

(b)          Each member of the Windset Group shall have duly performed and complied in all material respects with all agreements, covenants and
conditions required by this Agreement and each of the other Transaction Documents to be performed or complied with by it prior to or on the Closing Date;
provided, that, with respect to agreements, covenants and conditions that are qualified by materiality, the Corporation shall have performed such agreements,
covenants and conditions, as so qualified, in all respects.

 
 



 
 

(c)          No Action shall have been commenced against the Corporation which would prevent the Closing. No injunction or restraining order shall
have been issued by any Governmental Authority, and be in effect, which restrains or prohibits any transaction contemplated hereby.
 

(d)          All approvals, consents and waivers necessary to consummate the transactions contemplated by this Agreement shall have been received,
and executed counterparts thereof shall have been delivered to the Investor at or prior to the Closing.
 

(e)          There shall not have occurred any Material Adverse Effect, nor shall any event or events have occurred that, individually or in the
aggregate, with or without the lapse of time, could reasonably be expected to result in a Material Adverse Effect.
 

(f)           The Transaction Documents (other than this Agreement) shall have been executed and delivered by the parties thereto, on terms both
satisfactory and tax advantageous the Parties, and true and complete copies thereof shall have been delivered to the Investor.
 

(g)          The Investor shall have received a certificate, dated as of the Closing Date and signed by a duly authorized officer of the Corporation, that
(x) each of the conditions set forth in Section 6.02(a) and Section 6.02(b) have been satisfied, and (y) confirms that Steven Newell and John Newell continue
to serve as Chief Executive Officer and Chief Operating Officer, respectively, of the Corporation.
 

(h)          The Investor shall have received a certificate of the Secretary or an Assistant Secretary (or equivalent officer) of the Corporation certifying
that (x) attached thereto are true and complete copies of all resolutions adopted by the Board of Directors of the Corporation authorizing the execution,
delivery and performance of this Agreement and the other Transaction Documents and the consummation of the transactions contemplated hereby and
thereby, and that all such resolutions are in full force and effect and are all the resolutions adopted in connection with the transactions contemplated hereby
and thereby; and (y) attached thereto is a true and complete copy of the Constating Documents in effect at least one (1) Business Day prior to the Closing
Date.
 

(i)           The Investor shall have received a certificate of the Secretary or an Assistant Secretary (or equivalent officer) of the Corporation certifying
the names and signatures of the officers of the Corporation authorized to sign this Agreement, the Transaction Documents and the other documents to be
delivered hereunder and thereunder.
 

(j)           The Investor shall have received the fully executed FCC Side Letter, in a form reasonably acceptable to the Investor.
 

(k)          The Investor shall have received from Fasken Martineau DuMoulin LLP, counsel for the Corporation, an opinion, dated as of the Closing
Date, in a form reasonably acceptable to the Investor.

 
 



 
 

(l)           As of the Closing Date, the Board shall be comprised of Dr. John P. Newell, Sylvia Helen Newell, Steven Newell, John Newell and Ron
Midyett, and each member of the Board shall have entered into indemnity agreements in a form reasonably acceptable to the Investor.
 

(m)        The Corporation, the Investor, Newell Capital Corporation, Dr. John P. Newell, John Newell, Steven Newell and Sylvia Helen Newell shall
have executed and delivered the Shareholders’ Agreement in a form reasonably acceptable to the Investor (the “Shareholders’ Agreement ”).
 

(n)          The Corporation shall have (x) filed the Articles of Amendment, in a form reasonably acceptable to the Investor, with Industry Canada on
or prior to the Closing Date, which shall continue to be in full force and effect as of the Closing Date, and (y) qualified the Shares under applicable Canadian
securities laws.
 

(o)          The Corporation shall have delivered to the Investor a good standing certificate (or its equivalent) for the Corporation from the Registrar of
Companies of British Columbia and a compliance certificate for the Company from Industry Canada.
 

(p)          The Corporation shall have executed agreements with Kubo and JW Design regarding the U.S. Facility on terms reasonably acceptable to
the Investor.
 

(q)          The Subordination Agreement by and among the Corporation, the Investor and certain members of the Newell Family shall be executed by
the parties thereto on terms reasonably acceptable to the Investor.
 

(r)           The Corporation shall have delivered, or caused to be delivered, to the Investor the Share Certificates, free and clear of Encumbrances.
 

(s)          All current and former Employees and consultants shall have entered into the Corporation’s standard form proprietary information and
inventions agreement, in form previously presented and acceptable to the Investor.
 

(t)           The Investor shall have satisfactorily completed legal, tax, operational and other due diligence of the Corporation, including review and
analysis of the Related Party Agreements.
 

(u)          The Corporation shall have delivered to the Investor such other documents or instruments as the Investor reasonably requests and are
reasonably necessary to consummate the transactions contemplated by this Agreement.
 

Section 6.03    Conditions to Obligations of the Corporation.  The obligations of the Corporation to consummate the transactions contemplated by
this Agreement shall be subject to the fulfilment or the Corporation’s waiver, at or prior to the Closing, of each of the following conditions:
 

(a)          The representations and warranties of the Investor contained in Article IV shall be true and correct in all material respects on and as of the
Closing Date with the same effect as though such representations and warranties had been made on and as of the Closing Date.

 
 



 
 

(b)          All covenants, agreements and conditions contained in this Agreement to be performed by the Investor on or prior to the Closing Date shall
have been performed or complied with in all material respects.
 

(c)          All authorizations, approvals or permits of any Governmental Authority that are required in connection with the lawful issuance and sale of
the Purchased Shares pursuant to this Agreement shall be obtained and effective as of the Closing Date.
 

(d)          The Corporation shall have received a certificate, dated as of the Closing Date and signed by a duly authorized officer of the Investor, that
each of the conditions set forth in Section 6.03(a) and Section 6.03(b) have been satisfied.
 

(e)          The Corporation shall have received a certificate of the Secretary or an Assistant Secretary (or equivalent officer) of the Investor certifying
that attached thereto are true and complete copies of all resolutions adopted by the Board of Directors of the Investor authorizing the execution, delivery and
performance of this Agreement and the other Transaction Documents and the consummation of the transactions contemplated hereby and thereby, and that all
such resolutions are in full force and effect and are all the resolutions adopted in connection with the transactions contemplated hereby and thereby.
 

(f)           The Investor shall have delivered to the Corporation a good standing certificate (or its equivalent) for the Investor from State of Delaware.
 

ARTICLE VII    INDEMNIFICATION

 
Section 7.01    Survival. All representations and warranties in this Agreement or in any instrument delivered pursuant to this Agreement shall

survive the Closing until the expiration of three (3) years from the Closing Date, and, thereafter, to the extent a claim is made prior to such expiration with
respect to any breach of such representation, warranty or agreement, until such claim is finally determined or settled; provided, that the representations and
warranties in Section 3.01, Section 3.02, Section 3.08, Section 3.11 and the covenants in Section 2.05 shall survive indefinitely, and the representations and
warranties in Section 3.20, Section 3.22 and Section 3.23 shall survive for the full period of all applicable statutes of limitations (giving effect to any waiver,
mitigation or extension thereof) plus 60 days; provided further, that such expiration shall not affect the rights of the Investor and its successors and assigns,
Subsidiaries and Affiliates and its and their respective officers, directors, sellers, employees and agents to otherwise seek recovery for a claim arising out of
any fraud, wilful breach, or intentional misrepresentation by any member of the Windset Group until the expiration of any applicable statute of limitations
with respect thereto. Notwithstanding the foregoing, any claims asserted in good faith with reasonable specificity (to the extent known at such time) and in
writing by notice from the non-breaching Party to the breaching Party prior to the expiration date of the applicable survival period shall not thereafter be
barred by the expiration of the relevant representation or warranty and such claims shall survive until finally resolved.

 
 



 

Section 7.02    The Investor Warranty Claims.  Except as hereinafter set forth, the Corporation (the “Indemnifying Party”) shall indemnify and
hold harmless on an after-tax basis the Investor and its successors and assigns, Subsidiaries and Affiliates and its and their respective officers, directors,
sellers, employees and agents (collectively, the “Indemnified Party”), against, and in respect of, any and all Losses which may arise out of: (i) any
misrepresentation in, or breach or violation of this Agreement by any member of the Windset Group; (ii) any breach or non-fulfilment of any of the
representations, warranties, agreements, obligations or covenants made in this Agreement by any member of the Windset Group; (iii) any inaccuracy or
misrepresentation in the Schedules hereto or in any certificate or document delivered in accordance with the terms of this Agreement by any member of the
Windset Group; or (iv) Taxes of any member of the Windset Group for any period ending on or before the Closing Date or otherwise allocable to a portion of
the period ending on or before the Closing Date; provided however, that the Investor shall be entitled to indemnification hereunder only when the aggregate of
all such the Investor Warranty Claims exceeds US$100,000 (the “Indemnification Threshold”); provided further however that (x) once such Losses for
which the Investor is entitled to indemnification hereunder exceeds the Indemnification Threshold, then the Corporation shall be liable from the first dollar of
all such Losses, and (y) the cumulative liability of the Corporation for indemnification payments hereunder shall not exceed US$15,000,201 (exclusive of all
reasonable expenses of investigation and reasonable attorneys’ fees and expenses incurred by the Investor in connection with any action, suit or
proceeding).  In determining the amount of any Losses for which the Investor is entitled to assert a claim for indemnification hereunder, the amount of any
such Losses shall be determined after deducting therefrom the amount of any insurance proceeds (after giving effect to any applicable deduction or retention)
and other third party recoveries actually received by the Investor in respect of such Losses and the amount of any tax benefit related thereto (net of any Tax
Liability resulting from the indemnification payment).  If an indemnification payment is received by the Investor and the Investor receives insurance
proceeds, other third party recoveries or tax benefits in respect of the related Losses, the Investor shall immediately refund the Indemnifying Party, paying last
dollars first, in a sum equal in the aggregate to the lesser of (y) the actual amount of such insurance proceeds, other third party recoveries and tax benefits or
(z) the actual amount of the indemnification payment previously paid by the Indemnifying Party with respect to such Losses.
 

Section 7.03    Third Party Claims.  Without regard to the limitations set forth in Section 7.02 hereof, the Corporation shall indemnify and hold the
Investor and its successors and assigns, Subsidiaries and Affiliates and its and their respective officers, directors, sellers, employees and agents harmless on an
after-tax basis against any and all damages, claims, losses, liabilities and expenses, including, without limitation, reasonable legal, Tax, accounting and other
expenses, arising out of any legal, Tax, governmental or administrative action, suit or proceeding against the Investor, which legal, Tax, governmental or
administrative action, suit or proceeding arises from the conduct of the Business of the Windset Group prior to the Closing Date or from events that occurred
prior to Closing Date and relate to the ownership or condition of the properties owned or leased by the Windset Group prior to the Closing Date.

 
 



 

Section 7.04    Notice of Claim.  Upon obtaining knowledge thereof, the Indemnified Party shall promptly notify the Indemnifying Party in writing
of any damage, claim, loss, liability or expense which the Indemnified Party has determined has given or could give rise to a claim under this Article VII
(such written notice being hereinafter referred to as a “Notice of Claim”); provided that the failure to provide prompt notice shall not relieve the
Indemnifying Party of its indemnification obligations hereunder.  A Notice of Claim shall contain a brief description of the nature and estimated amount of
any such claim giving rise to a right of indemnification.
 

Section 7.05    Defense of Third Party Claims.  With respect to any claim or demand set forth in a Notice of Claim relating to a third party claim,
the Indemnifying Party may defend, in good faith and at its expense, any such claim or demand, and the Indemnified Party, at its expense, shall have the right
to participate in the defense of any such third party claim; provided, however, that the Corporation shall not have the right to defend any claim with respect to
Taxes to the extent that resolution of such claim could affect the Tax Liability of the Investor, its Affiliates or Subsidiaries with respect to any period.  So long
as the Indemnifying Party is defending in good faith any such third party claim, the Indemnified Party shall not settle or compromise such third party
claim.  If the Indemnifying Party does not so elect to defend any such third party claim, the Indemnified Party shall have no obligation to do so.
 

ARTICLE VIII          MISCELLANEOUS

 
Section 8.01    Expenses.  Except as otherwise expressly provided herein, all costs and expenses, including, without limitation, fees and

disbursements of counsel, financial advisors and accountants, incurred in connection with this Agreement and the transactions contemplated hereby shall be
paid by the party incurring such costs and expenses, whether or not the Closing shall have occurred; provided, however, promptly following the Closing, the
Corporation shall reimburse the Investor for its expenses (whether external or internal) arising in connection with the transactions contemplated by this
Agreement.
 

Section 8.02    Notices.  All notices, requests, consents, claims, demands, waivers and other communications hereunder shall be in writing and shall
be deemed to have been given (a) when delivered by hand (with written confirmation of receipt); (b) when received by the addressee if sent by a nationally
recognized overnight courier (receipt requested); (c) on the date sent by facsimile or e-mail of a PDF document (with confirmation of transmission) if sent
during normal business hours of the recipient, and on the next Business Day if sent after normal business hours of the recipient or (d) on the third day after the
date mailed, by certified or registered mail, return receipt requested, postage prepaid. Such communications must be sent to the respective parties at the
following addresses (or at such other address for a party as shall be specified in a notice given in accordance with this Section 8.02):

If to the Corporation: Windset Holdings 2010 Ltd.
3660 41-B Street
Delta, BC Canada V4K 3N2
Facsimile: 604-940-7711
E-mail: tmartin@windset.com
Attention:             Chief Financial Officer

 
 

 



 
 
with a copy to: Fasken Martineau DuMoulin LLP

2900-550 Burrard Street
Vancouver (BC) V6C 0A3, Canada
Facsimile:              604-632-3124
E-mail: ajackson@fasken.com
Attention:             Andrew P. Jackson

If to the Investor: Apio, Inc.
P.O. Box 727
Guadalupe, California 93434
Facsimile:              805-343-0745
E-mail:  rmidyett@apioinc.com
Attention:             Chief Executive Officer

with a copy to: Orrick, Herrington & Sutcliffe LLP
405 Howard Street
San Francisco, California 94105, U.S.A.
Facsimile:              415-773-5759
E-mail: dolphhellman@orrick.com
Attention:             Dolph Hellman

Section 8.03    Interpretation.  For purposes of this Agreement, (a) the words “include,” “includes” and “including” shall be deemed to be followed
by the words “without limitation”; (b) the word “or” is not exclusive; and (c) the words “herein,” “hereof,” “hereby,” “hereto” and “hereunder” refer to this
Agreement as a whole.  Unless the context otherwise requires, references herein: (x) to Articles, Sections and Disclosure Schedules mean the Articles and
Sections of, and Disclosure Schedules to this Agreement; (y) to an agreement, instrument or other document means such agreement, instrument or other
document as amended, supplemented and modified from time to time to the extent permitted by the provisions thereof and (z) to a statute means such statute
as amended from time to time and includes any successor legislation thereto and any regulations promulgated thereunder. This Agreement shall be construed
without regard to any presumption or rule requiring construction or interpretation against the party drafting an instrument or causing any instrument to be
drafted. The Disclosure Schedules referred to herein shall be construed with, and as an integral part of, this Agreement to the same extent as if they were set
forth verbatim herein.
 

Section 8.04    Headings.  The headings in this Agreement are for reference only and shall not affect the interpretation of this Agreement.
 

Section 8.05    Severability.  If any term or provision of this Agreement is invalid, illegal or unenforceable in any jurisdiction, such invalidity,
illegality or unenforceability shall not affect any other term or provision of this Agreement or invalidate or render unenforceable such term or provision in any
other jurisdiction. Upon such determination that any term or other provision is invalid, illegal or unenforceable, the parties hereto shall negotiate in good faith
to modify this Agreement so as to effect the original intent of the parties as closely as possible in a mutually acceptable manner in order that the transactions
contemplated hereby be consummated as originally contemplated to the greatest extent possible.

 
 



 
 

Section 8.06    Entire Agreement.  This Agreement and the other Transaction Documents constitute the sole and entire agreement of the parties to
this Agreement with respect to the subject matter contained herein and therein, and supersede all prior and contemporaneous understandings and agreements,
both written and oral, with respect to such subject matter. In the event of any inconsistency between the statements in the body of this Agreement and those in
the other Transaction Documents and Disclosure Schedules (other than an exception expressly set forth as such in the Disclosure Schedules), the statements in
the body of this Agreement will control.
 

Section 8.07    Successors and Assigns.  This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their
respective successors and permitted assigns. Neither party may assign its rights or obligations hereunder without the prior written consent of the other party,
which consent shall not be unreasonably withheld or delayed; provided, however, that prior to the Closing Date, the Investor may, without the prior written
consent of the Corporation, assign all or any portion of its rights under this Agreement to one or more of its direct or indirect wholly-owned Subsidiaries. No
assignment shall relieve the assigning party of any of its obligations hereunder.
 

Section 8.08    No Third-party Beneficiaries.  Except as provided in Section 8.07 and Article VII, this Agreement is for the sole benefit of the
parties hereto and their respective successors and permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any other
Person or entity any legal or equitable right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.
 

Section 8.09    Amendment and Modification; Waiver. This Agreement may only be amended, modified or supplemented by an agreement in
writing signed by each party hereto. No waiver by any party of any of the provisions hereof shall be effective unless explicitly set forth in writing and signed
by the party so waiving. No waiver by any party shall operate or be construed as a waiver in respect of any failure, breach or default not expressly identified
by such written waiver, whether of a similar or different character, and whether occurring before or after that waiver. No failure to exercise, or delay in
exercising, any right, remedy, power or privilege arising from this Agreement shall operate or be construed as a waiver thereof; nor shall any single or partial
exercise of any right, remedy, power or privilege hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, power or
privilege.
 

Section 8.10    Governing Law; Dispute Resolution Mechanism.
 

(a)           This Agreement shall be governed by and construed in accordance with the internal laws of the State of California without giving effect to
any choice or conflict of law provision or rule (whether of the State of California or any other jurisdiction) that would cause the application of Laws of any
jurisdiction other than those of the State of California.

 
 



 

(b)           All disputes arising under the Agreement shall be resolved in the following manner.  The senior management of both parties shall meet to
attempt to resolve such disputes.  If the senior management cannot resolve the disputes, either party may make a written demand for formal dispute resolution
and specify therein the scope of the dispute.  Within thirty (30) days after such written notification, the parties agree to meet for one (1) day with an impartial
mediator and consider dispute resolution alternatives other than litigation.  If an alternative method of dispute resolution is not agreed upon within thirty (30)
days after the one day mediation, either party may begin litigation proceedings.
 

Section 8.11    Specific Performance.  The parties agree that irreparable damage would occur if any provision of this Agreement were not
performed in accordance with the terms hereof and that the parties shall be entitled to specific performance of the terms hereof, in addition to any other
remedy to which they are entitled at law or in equity.
 

Section 8.12    Counterparts.  This Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which
together shall be deemed to be one and the same agreement. A signed copy of this Agreement delivered by facsimile, e-mail or other means of electronic
transmission shall be deemed to have the same legal effect as delivery of an original signed copy of this Agreement.
 

[SIGNATURE PAGE FOLLOWS]
 
 

 



 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first written above by their respective officers
thereunto duly authorized.
 
 WINDSET HOLDINGS 2010 LTD.
  
 By /s/ Steven Newell
 Name: Steven Newell
 Title: President

 APIO, INC.
  
 By /s/ Ron L. Midyett
 Name: Ron L. Midyett
 Title: CEO, Apio, Inc.
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Exhibit 99.1

 FOR IMMEDIATE RELEASE
Contact Information:  
  
At Landec: At EAS & Associates:
Gregory S. Skinner Liz Saghi
Vice President Finance and CFO (415) 816-8868
(650) 261-3677  

LANDEC SUBSIDIARY, APIO INC., ANNOUNCES EQUITY INVESTMENT
IN LICENSING PARTNER WINDSET

MENLO PARK, CA – February 16, 2011 — Landec Corporation (Nasdaq: LNDC), a materials science company that develops and markets patented
polymer products for food, agricultural, medical device and licensed partner applications, announced today that its subsidiary, Apio, Inc., has purchased $15
million of Senior Preferred Shares and $201 of Common Shares in Windset Holdings 2010 Ltd., which represents a 20.1% equity ownership by Apio in
Windset.  Windset is a privately held produce company headquartered in Vancouver, Canada and, together with other affiliated entities, has grown to be one
of the most advanced protected hydroponic vegetable producers in Canada and the largest privately owned, vertically integrated, produce operation in
Western Canada.

Apio has an existing exclusive license agreement with Windset and views this equity investment as the continuation of an ongoing strategic
partnership in the fresh produce market.  In July 2010, Windset licensed the exclusive rights to Apio’s BreatheWay® packaging technology for use with
cucumbers, tomatoes and peppers.  As a leader in innovation for fresh produce, Apio views Windset as the most advanced hydroponic vegetable producer in
North America, where the demand for hydroponically grown produce is rising rapidly.  The hydroponic process uses no soil and a fraction of the water
required in field production.  Furthermore, the process results in higher yields per acre and is not burdened with traditional weather-related risks.

There is a 7.5% annual dividend associated with the Senior Preferred Shares.  In addition, over the period of its minority interest ownership in
Windset, Apio will recognize quarterly 20.1% of the change in the fair value of Windset which will include the impact of Apio’s share of Windset’s net
income or loss for the quarter.  The shares purchased by Apio also have a put/call feature that can be triggered on the sixth anniversary of the equity purchase,
whereby Apio can exercise the put to sell its shares or Windset can exercise the call to purchase the shares from Apio at a price equal to the original purchase
price for the Senior Preferred Shares plus Apio’s pro rata 20.1% share of the then fair value of Windset.

The proceeds from Apio’s equity investment, in addition to proceeds raised by Windset from bank financings, will be used by Windset to purchase
221 acres of land in the Santa Maria Valley of California, located within 5 miles of the Apio operations, and to initially construct 64 acres of indoor vegetable
production along with the required support facilities for growing, harvesting, grading and selling numerous varieties of hydroponically grown tomatoes.
Construction is already underway and is expected to be completed by the end of calendar year 2011.
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During its recently completed fiscal year ended December 2010, Windset generated approximately $14 million CAD of EBITDA (earnings before
interest, taxes, depreciation and amortization).  As a result of its new facilities in California and continued growth of its Canadian operations, Windset projects
revenues will exceed $200 million CAD by fiscal year 2013 and EBITDA is expected to more than double by 2013.  At the end of its fiscal year 2010,
Windset had total assets of approximately $105 million CAD.

Ron Midyett, Apio’s Chief Executive Officer, said, “The Santa Maria Valley is ideal for the growing of hydroponic vegetables, providing the
optimum combination of heat during the day with cool nights, resulting in more vigorous plants, faster growth and higher yields.  Windset will be able to
grow and sell tomato products year round without adverse weather impact.  Windset’s Santa Maria operation will produce a variety of high quality tomatoes,
such as grape, cocktail, roma and beefsteak tomatoes, to be sold to premium retailers across the Western U.S. and Canada.”

Steve Newell, Windset’s Chief Executive Officer, stated, “We believe Apio is the ideal strategic investor for our company.  Windset’s extensive
expertise in state-of-the-art hydroponic protected vegetable production facilities combined with Apio’s expertise in packaging technology will provide a
unique opportunity to offer innovative new products to our retail, club and food service customers.  Windset plans to collaborate with Apio on a number of
future programs that will leverage Apio’s BreatheWay packaging technology.  In turn, Apio will evaluate opportunities to incorporate Windset grown products
into its EatSmart® line of packaged vegetables.”

Gary Steele, Landec’s Chairman and CEO, commented, "Landec has two strategic initiatives underway. We seek to diversify into applications for our
materials technology outside of our food business such as our recent acquisition of Lifecore Biomedical, and we seek to diversify within our food business by
investing in areas that represent significant new growth and innovation.  Based on Windset’s growth profile, profitability track record and the new opportunity
for hydroponically grown tomatoes in Santa Maria, California, Apio’s equity investment in Windset advances our goals for diversification and profitability."

About Windset

Founded in 1996, Windset has grown to be one of the most advanced protected hydroponic vegetable producers in Canada and the largest privately owned,
vertically integrated, produce operation in Western Canada.  The Company has properties in Delta, British Columbia (“BC”), Abbotsford, BC, North Las
Vegas, Nevada, and soon to include Santa Maria, California.  Windset produces, grades, packages and distributes vegetables to customers around North
America.  Today Windset has the exclusive right to market 284 acres of production area plus soon an additional 64 acres of capacity in Santa Maria,
California and has developed a top tier customer base in the U.S. and Canada in retail and club stores. To ensure its competitive advantage, Windset has spent
a significant amount of time researching the most advanced growing and packaging technologies for hydroponically grown vegetables.
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About Landec Corporation
 

Landec is a materials science company, leveraging its capability in polymer science and bio-application development in order to commercialize new
products within a variety of life science fields, including food, agricultural, personal care and medical device applications.  With its Intelimer® polymers,
Landec is able to customize its proprietary polymer materials for each application through the manipulation of controlled release, temperature activation and
biocompatibility properties.  Landec’s subsidiary, Apio, has leveraged Landec’s BreatheWay® membrane to become the leader in U.S. fresh-cut specialty
vegetables.  Landec Ag offers a full solution of seed coatings and enhancements that work with the latest genetic technologies to drive continuous
improvements in crop yield.  Landec has also commercialized dozens of personal care, industrial and adhesive products through its long-standing partner
relationships. With its recent acquisition of Lifecore Biomedical, Landec is now a premium supplier of hyaluronan-based biomaterials to the ophthalmic,
orthopedic and veterinary markets worldwide. For more information about the Company visit Landec’s website at www.landec.com.
 

Except for the historical information contained herein, the matters discussed in this news release are forward-looking statements that involve certain
risks and uncertainties that could cause actual results to differ materially, including such factors among others, as the timing and expenses associated with
operations, the ability to achieve acceptance of the Company's new products in the market place, the integration of Lifecore’s operations into the Company,
the severity of the current economic slowdown, weather conditions that can affect the supply and price of produce, the amount and timing of research and
development funding and license fees from the Company's collaborative partners, the timing of regulatory approvals, the mix between domestic and
international sales, and the risk factors listed in the Company’s Form 10-K for the fiscal year ended May 30, 2010 (See item 1A: Risk Factors) which may be
updated in Part II, Item 1-A Risk Factors in the Company’s Quarterly Reports on Form 10-Q.  As a result of these and other factors, the Company expects to
continue to experience significant fluctuations in quarterly operating results and there can be no assurance that the Company will remain consistently
profitable.  The Company undertakes no obligation to update or revise any forward-looking statements whether as a result of new developments or otherwise.

 

 


